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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

WILLARD HARRIS,
)



)


Employee,
)
INTERLOCUTORY


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8102824



)

M-K RIVERS,
)
AWCB Decision No. 94-0188



)


Employer,
)
Filed with AWCB Anchorage



)
August 8, 1994


and
)



)

CIGNA COMPANIES,
)



)


Insurer,
)


  Defendants.
)

                                   )


The employee's claim for medical expenses, interest, penalty, and attorney's and costs was heard on July 7, 1994, in Anchorage, Alaska.  The employee was present and represented by attorney Michael J. Jensen.  The employer and its insurer were represented by attorneys Richard L. Wagg and Lee S. Glass.  The record closed at the conclusion of the hearing.


SUMMARY OF THE PROCEEDINGS

The employee filed applications for adjustment of claim on August 28, 1991, January 13, 1992, and December 15, 1993, and an affidavit of readiness for hearing on March 18, 1994.  A hearing on the employee's claim was scheduled for July 7, 1994.


During the hearing, the insurer argued that the parties had entered into an agreement to try and resolve disputes regarding medical issues and the employee had not honored that agreement.  Wagg referred to pages 11 and 12 of Harris' deposition taken on May 10, 1994 and the following testimony:


Q.  Do you recall that you and I met with Dr. Dixon and that we entered into an agreement that would be binding upon the insurance company, the nature of the agreement being that if there was a dispute between you and the insurance company as to what was required, that dispute would be submitted to Dr. Dixon, and that he would decide and if he decided against the insurance company they would be bound by that decision, but that if he decided against you you would have all of the appeal rights that you have under the Workers' Compensation Act available to you?

Do you remember that?


A.  [I]’m not trying to back out of it at all.


At the hearing, Harris acknowledged that he had agreed to submit medical issues presently before us at the hearing to Dr. Dixon first, and this had not been done.  Based on this information, the parties requested the hearing be canceled so that Dr. Dixon could try and resolve the medical issues before bringing them before us for determination.  We granted the request orally at the hearing and memorialize that action here.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

8 AAC 45.074 provides in part:


(a) Continuances, postponements, cancellations, or changes of scheduled hearings are not favored by the board and will not be routinely granted.  The board or its designee will, in its discretion, grant a continuance, postponement, cancellation, or change of a scheduled hearing without a formal hearing only upon good cause shown by the party requesting the continuance, postponement, cancellation, or change.  Good cause exists only when . . .


  (5) irreparable harm will result from a failure to grant the requested continuance;


This case involves many very complex, and ongoing medical questions.  The parties have entered into an agreement which we find could facilitate the resolution of many of these issues.  Because the employee, his attorney, the insurer's attorneys, and Dr. Dixon believe the procedure they have devised will dispose of much of the controversy surrounding this case, we find that irreparable harm will result if we do not grant the request to cancel the hearing.


Based on those findings, we concluded cancellation of the scheduled hearing was appropriate and we granted the parties' request that we do so.  Since the hearing was canceled, the affidavit of readiness for hearing is rendered inoperative.  Should the written settlement agreement not be submitted, or not be approved after submission, the employee must file another affidavit of readiness for hearing within the time limits set by AS 23.30.110(c) to avoid possible dismissal of the claim.  AS 23.30.110(c) provides, "if the employer controverts a claim on a board‑prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied. See for example, Adams v. Valdez Outfitters, AWCB No. 90‑0111 (May 23, 1990); aff'd 3AN-90‑5336 CI (Alaska Super. Ct. July 16, 1991).  See also Wagner v. Stuckagain Heights, AWCB No. 92‑0321 (December 18, 1992) (because the period after the affidavit was invalidated was added to the period of delay before the filing of the affidavit, the claim was dismissed under AS 23.30.110(c); rev'd on other grounds, Wagner v. Stuckagain Heights, 3 AN‑93‑498 CI (Alaska Sup. Court. August 25, 1993).


ORDER

The hearing scheduled for July 7, 1994, is canceled and the affidavit of readiness for hearing filed by the employee on March 18, 1994, is rendered inoperative.


Dated at Anchorage, Alaska this 8th day of August, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder        


Russell E. Mulder, 



Designated Chairman



 /s/ Patricia A. Vollendorf    


Patricia A. Vollendorf, Member



 /s/ S.T. Hagedorn             


S.T. Hagedorn, Member


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and order in the matter of Willard Harris, employee/applicant; v. M‑K Rivers, employer; and CIGNA Companies, insurer/defendants; Case No. 8102824; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 8th day of August, 1994.
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