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MICHAEL LAWSON,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 9117866


v.
)



)
AWCB Decision No. 94-0189

INDEPENDENT STEEL ERECTORS,
)



)
Filed with AWCB Fairbanks


Employer,
)
August 8, 1994



)


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                   )


This request for reconsideration or modification was heard at Fairbanks, Alaska on June 26, 1994.  The employee was represented by attorney Larry Kenworthy; attorney Theresa Hennemann represented the defendants.  We intended to close the record at the end of the hearing, but when a dispute arose involving "ex parte" communications concerning our process of selecting independent medical examination (IME) physicians, we considered post‑hearing written arguments and deemed the record closed when we met on July 28, 1994.


In our April 7, 1994 decision and order (D&O) in this case, we concluded that a medical dispute existed between the employee's attending physician and the employer's medical evaluator.  As required by AS 23.30.095(k), we directed the employee to participate in an independent medical evaluation by a medical panel selected and arranged by our prehearing conference officer.


In reaching this conclusion, we found that a dispute existed concerning the causation and compensability of the employee's groin area pain.  In addition, given that the physicians had differing opinions about the need for surgery to correct this condition, we found conflicting opinions existed concerning the employee's medical stability.


Upon issuance of our D&O, the defendants resisted paying for an IME covering any issues other than those specifically listed in our D&O.  The employee appealed our D&O claiming we should have also listed "functional capacity" as an additional area of medical dispute.  On June 2, 1994 the Superior court stayed the appeal in order to permit us to review this issue.


Meanwhile, the parties had submitted the names of potential IME doctors for our use in selecting an IME panel.  Mr. Kenworthy submitted his names on time.  Ms. Hennemann's names were submitted late. See May 13, 1994 prehearing conference summary report.  After the original hearing was postponed and again after our D&O was appealed, Ms. Hennemann contended her submitted names should be deemed timely submitted and considered.


Our prehearing conference officer at that time, Workers' Compensation officer Sylvia Kelley, created an IME panel after selecting, and with the assistance of, one of the physicians on Mr. Kenworthy’s list.  No other names submitted were selected.  Ms. Hennemann claims this selection process was flawed because Ms. Kelley did not consider the names she submitted and because of certain alleged ex parte communications between Kenworthy and Kelley.  According to Mr. Kenworthy, a private conversation with Kelley occurred only after the selection process was completed and the substance of the conversation amounted only to an inquiry as to how the selection of the previously unnamed panel member was made.


In sum, the first dispute we must decide in this decision is whether additional issues are to be addressed by our IME panel.  Additionally, we must decide whether to reselect our panel due to alleged fatal flaws in the first selection process.  Finally, the employee requests that we decide, as requested at the previous hearing, whether penalties are owed and whether to bifurcate certain issues in future hearings in this case.  Given that each of these points were raised on appeal and because the superior court issued a stay pending our review of these issues, we will address each of them in this decision.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

As an administrative agency, we are permitted to reconsider a previously issued decision, in accordance with AS 44.62.540, which reads as follows:


Reconsideration. (a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied. (b) The case may be reconsidered by the agency an all the pertinent parts of the record and the additional evidence and argument that are permitted, or may be assigned to a hearing officer.  A reconsideration assigned to a hearing officer is subject to the procedure provided in AS 44.52.500. If oral evidence is introduced before the agency, an agency member may not vote unless that member has heard the evidence.


Given that more than 30 days have elapsed from the date of our April 7, 1994 D&O, we find the petition for reconsideration is deemed denied.  We are also granted authority to modify a previously issued D&O, pursuant to AS 2 3. 3 0. 13 0 (a) , which provides:


Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of fact, the board may, before one year after the date of the last payment of compensation . . . whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation.


Our Supreme Court discussed §130 in Interior Paint Company v. Rodgers, 522 P.2d 161, 168 (Alaska 1974).  Quoting from O'Keeffe v. Aerojet‑General Shipyards, Inc., 404 U.S. 254, 256 (1971) the court stated: "The plain import of this amendment [adding 'mistake in a determination of fact' as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."


The Court went on to say:


The concept of mistake requires careful interpretation.  It is clear that an allegation of mistake should not be allowed to become a back‑door route to retrying a case because one party thinks he can make a better showing on the second attempt.  3 Larson, The Law of Workmen's Compensation §81.52, at 354.8 (1971).


Although the Board 'may' review a compensation case, and this review can consist merely of further reflection on the evidence initially submitted, it is an altogether different matter to hold that the Board must go over all prior evidence every time an action is instituted under AS 23.30.130(a).  Such a requirement would rob the Board of the discretion so emphatically upheld in O'Keeffe V. Aerojet-General Shipyards, Inc., supra.

Id. at 169.


In reaching our conclusion in this case that the employee was entitled to an IME, we found a dispute existed concerning the causation and compensability of the employee's condition.  When the employee contended that the IME should also cover the issue of functional capacity, over the defendants' objection, with the parties agreement, prehearing conference officer Kelley asked the undersigned hearing officer for an informal opinion.  (See May 13, 1994 prehearing conference summary report.)  The undersigned stated that for the sake of "judicial economy," any identified area of potential dispute should be listed for the IME panel to address. (Id.)  The defendants did not accept this answer and it was presented for the board to review at the instant hearing.  (Id.)


After reviewing the record in this case, we find a medical dispute does exist concerning the employee's functional capacity.  Specifically, the defendants' doctor, John Frost, M.D., stated in an April 29, 1993 letter that the employee was capable of functioning as an operating engineer.  The employee's treating physician, William Montano, M.D., testified in his February 10, 1994 deposition at pages 30‑31, he doubted if anyone could know whether the employee was able to work as an operating engineer.  We find this testimony inconclusive.  Given that "inconclusive medical testimony is to be resolved in favor of the claimant",
 we find Dr. Montano's testimony, viewed in isolation, is sufficient to raise a medical conflict concerning the employees functional capacity.  See Young v. Tip Top‑Chevrolet, Case No. 4FA‑91‑427 CI (Alaska Super.  Ct., January 11, 1994).  This issue shall be presented to the IME panel for evaluation.


Concerning the defendants' claim that the IME panel was improperly selected, we disagree.  In our decision and order we specifically assigned Workers’ Compensation Officer Kelley the task of selecting an IME panel.  As a matter of courtesy, she invited the parties to present the names of recommended physicians.  She was under no obligation to select any of the names submitted.  In this instance, she selected one name and chose to rely on the recommendations of that doctor to choose another panel member.  We find that if those two physicians conclude they need another specialist to help them complete this IME, they may select a third competent expert of their choice.


Regarding the defendants' assertion that the IME selection process was fatally flawed by ex parte communications between Kelley and attorney Kenworthy, we again disagree.  The Alaska Administrative Procedure Act, AS 44.62.630, as cited in Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1383 (Alaska 1991), states:


The functions of hearing officers and those officers participating in decisions shall be conducted in an impartial manner with due regard for the rights of all parties. . . . These officers . . . may not engage in interviews with, or receive evidence or argument from, a party, directly or indirectly, except upon opportunity for all other parties to be present.


In this case, there is no evidence that Ms. Kelley discussed the selection process with Mr. Kenworthy until after she selected the physicians.  Even if such conversations did occur during the selection process, there was no showing that Kelley solicited or received any information from Kenworthy; the flow of information was in the opposite direction.  Accordingly, we find the defendants' request for a second Board IME selection is denied.


The employee seeks a default order and award of penalties for the defendants' failure to pay a $400 medical bill as ordered in our October 4, 1993 D&O in this case.  The defendants contend that a $15,000 overpayment of compensation to the employee has already been created in this case, and that they may offset future benefit at a 20% rate under AS 23.30.155(j) until the overpayment is satisfied.


Traditionally, in order to further the public policy of ensuring prompt payment of physicians' bills in workers' compensation cases, thereby furthering the availability of competent medical treatment for injured workers, we have found medical treatment payments are not installments of compensation.  Recently, however, the Alaska Supreme Court has clarified that medical benefits and attorney fee payments are installments of compensation for purposes of awarding interest and penalties on late payments of medical bills and attorney fees.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184 (Alaska 1993); Moretz v. O’Neill Investigations, 783 P. 2d 764 (Alaska 1989); Croft v. Pan Alaska Trucking, Inc., 820 P2d 1064 (Alaska 1991).  Accordingly, we conclude that the defendants may deduct up to 20% of future medical bill payments and attorney fees applied against previously advanced payments or overpayments of compensation.  AS 23.30.155(j).


In this case, the defendants followed this procedure but paid the medical bills and attorney fees late.  Therefore, they added an AS 23.30.155(e) 25% late‑pay penalty for the delayed payments, and then reduced this additional amount by the 20% overpayment provision at subsection 155(j).  This approach appears to have been technically correct.  At the next hearing, however, we may entertain an additional attorney fee request for any further legal assistance provided to recover the late‑paid benefits.  At this time, the employee's claim for an additional "default" order payment or associated penalties is denied.


The employee seeks to bifurcate four less‑complicated issues from the main part of the case.  Three of the issues concern reimbursement of certain prescription costs.  The fourth issue involves a ten‑week period of temporary total disability (TTD) benefits in mid‑1992 when the employee was deemed medically stable, after which the defendants provided surgery and paid TTD benefits.


Because we have ordered an IME under AS 23.30.095(k), which will address causation, compensability, functional capacity and medical stability, we find that "judicial" or administrative economy is fostered by delaying a hearing on these issues until the IME is completed.  Accordingly, we find the employee's request for bifurcation of issues is denied.


ORDER

Our April 7, 1994 D&O in this case contains mistakes of fact to the extent that it does not clearly address the following issues.  Our D&O is modified to reflect that:


1.  The independent medical evaluation ordered shall cover all disputed issues including causation, medical stability, efficacy of treatment, functional capacity and compensability.


2.  The employee's request for a default order, penalties and a bifurcation of issues is denied.


Dated at Fairbanks, Alaska this 8th day of August, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown              


Fred G. Brown, 



Designated Chairman



 /s/ John Giuchici              


John Giuchici, Member



 /s/ Ray Kimberlin              


Ray Kimberlin, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Michael Lawson, employee/applicant; v. independent Steel Erectors, employer; and Alaska National Insurance Co., insurer/defendants; Case No. 9117866; dated and filed in the office of the Alaska Workers’ Compensation Board in Fairbanks, Alaska, this 8th day of August,1994.



Cathy D. Hill, Clerk
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     �Kessick v. Alyeska Pipeline service Co., 617 P.2d 755 (Alaska 1980)


     �As a result of this dispute, however, we have cautioned our workers' compensation officer to minimize contacts during the IME selection and evaluation process.







