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Juneau, Alaska 99802-5512

VIDAC MICIC,
)



)


Employee,
)
DECISION AND ORDER


  Petitioner,
)



)
AWCB Case No. 8627486


v.
)



)
AWCB Decision No. 94-0194

GSL OILFIELD SERVICES,
)



)
Filed with AWCB Fairbanks 


Employer,
)
August 11, 1994



)


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Respondents.
)

                                   )


This petition for rehearing and modification was heard at Fairbanks, Alaska on July 28, 1994.  The employee was represented by paralegal Pete Stepovich of the Stepovich Law Office.  Attorneys Michael McConahy and Valli Fisher represented the defendants.  The record closed at the end of the hearing.


The employee's petition was filed on December 22, 1993.  His chief contention is that we made a mistake in our April 22, 1993 decision and order (D&O) (AWCB No. 93‑0196) by concluding the employee was ineligible for temporary total disability (TTD) benefits during the periods of December 12, 1987 to March 12, 1988 and April 23, 1990 to September 3, 1990.  In our 1993 D&O we had concluded the employee was eligible for TTD benefits covering the period of January 17, 1987 to November 6, 1987 for a December 28, 1986 work‑related bump and contusion on the left side of his head.


On November 6, 1987 the employee's treating physician Joseph Ribar, M.D., released the employee to work.  The employer's medical evaluation (EME) physician J. Michael James, M.D., concluded the employee could continue working, despite continuing headaches.


Our 1993 D&O concluded that medical treatments for the on‑going headaches were compensable but that the employee was not disabled from working.  Accordingly, we denied continuing TTD benefits.  We must decide if we were mistaken in reaching this conclusion.  Additionally, we will review whether the compensation rate we set was appropriate.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

We are granted authority to modify a previously issued D&O pursuant to AS 23.30.130(a) which provides:


Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in the determination of a fact, the board may, before one year after the date of the last payment of compensation whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case in accordance with the procedure prescribed in respect of claims in AS 23.30.110.  In accordance with AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation.


Our Supreme court discussed §130 in Interior Paint Company v. Rodgers, 522 P.2d 161, 168 (Alaska 1974).  Quoting from O'Keeffe v. Aerojet‑General Shipyards, Inc., 404 U.S. 254, 256 (1971) the court stated: "The plain import of this amendment [adding 'mistake in a determination of fact' as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."


The Court went on to say:


The concept of mistake requires careful interpretation.  It is clear that an allegation of mistake should not be allowed to become a back‑door route to retrying a case because one party thinks he can make a better showing on the second attempt. 3 Larson, The Law of Workmen's Compensation §81.32, at 354.8 (1971).


Although the Board 'may' review a compensation case, and this review can consist merely of further reflection on the evidence initially submitted, it is an altogether different matter to hold that the Board must go over all prior evidence every time an action is instituted under AS 23.30.130(a).  Such a requirement would rob the Board of the discretion so emphatically upheld in O'Keeffe v. Aerojet General Shipyards, Inc., supra.

Id. at 169.


In reaching our conclusion in this case that the employee was not entitled to additional TTD benefits beyond November 6, 1987, we relied on the medical opinions of Drs. Ribar and James.  No evidence or argument has been presented in the employee's petition for modification to convince us that we were mistaken in this determination of fact.  Accordingly, this portion of the petition is deemed denied.


Concerning the employee's request that we re‑examine his compensation rate, we found at page 10, "The employee had no assurance about the length of the job he was working at the time of his injury."  Therefore, based on the employees work history we concluded the compensation rate was properly based on the prior two year earnings, rather than on the wages earned at the time of injury.  Since the employee returned to the same job he left due to should have focused an this period of disability and set the rate based on the wages he earned at the time of injury.


Even it we focus on this period of disability, the record does not necessarily indicate that the employee would have continued working for the employer throughout this period of disability.  Rather, the record reflects that during most of the summer of 1987 the employee traveled to his home in Yugoslavia, thereby taking himself out of the work force.  Similarly, in the summer of 1986 the employee traveled in Europe for four months.  In 1989, the employee left his employment during the Exxon Valdez oil spill clean‑up effort to return to Yugoslavia to be with his ill sister.  We also note that due to declining work availability the employee took an early retirement in 1985 and took each job thereafter while in union retirement status.  In sum, after reviewing the previously submitted evidence concerning the employee's work and work history, we are not convinced we made a mistake in denying the employee's request for a compensation rate increase.  Accordingly, we find this portion of the petition for modification must also be denied.


ORDER

The employee's petition for rehearing and modification is denied and dismissed.


Dated at Fairbanks, Alaska this 11th day of August, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown             


Fred G. Brown, 



Designated chairman



 /s/ John Giuchici             


John Giuchici, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.
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