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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ERNEST D. WARD,
)



)


Employee,
)
DECISION AND ORDER


  Respondent,
)



)
AWCB Case No. 9107259


v.
)



)
AWCB Decision No. 94-0198

TRI-GENERAL CONSTRUCTION, INC.,
)



)
Filed with AWCB Anchorage


Employer,
)
August 12, 1994



)


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Petitioners.
)

                                   )


We heard this petition for actual attorney's fees and legal costs in Anchorage, Alaska on June 3, 1994.
  The employee was not present but was represented by attorney Michael Jensen.  The employer and insurer (employer) were represented by attorney Richard Wagg.  We closed the record when the hearing concluded.


ISSUE

Whether to award actual attorney's fees and legal costs.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.145 states in pertinent part:


( b)if an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


The employee requests an award of $1,470.50 for actual attorney's fees, $97.50 for paralegal costs, and $7.73 for other costs.
  He argues that he was in the rehabilitation process, and that under Olson V. AIC/Martin J.V., 818 P.2d 669, 677 (Alaska 1991), the employer resisted payment of compensation by alleging an overpayment.  Accordingly, he asks for an award of reasonable fees under AS 23.30.145(b).


The employer contends fees are due only if the employee prosecuted his claim successfully.  It argues it was the prevailing party under Ward I because it received the "benefit" of prorating permanent partial impairment benefits, as opposed to no proration at all. (Employer April 21, 1994 brief at 3).  It argues we found in Ward I "exactly what the employer's petition had requested." After reviewing that petition, we find the employer requested a 100 percent offset due to an overpayment.


We disagree with the employer.  We specifically found no overpayment occurred.  On the contrary, we find the employee prevailed in Ward I by resisting the employer's attempt to obtain an overpayment.  We further find that in successfully litigating the employer's petition, the employee retained an attorney.  We find reasonable fees are due under AS 23.30.145(b).


The employer did not dispute the specific amounts requested by the employee.  We find those amounts are reasonable based an the rather contentious mature of this claim, and the substantial benefit of the employee's participation in the rehabilitation process.


Therefore, we award the employee $1,470.00 in attorney's fees, $97.50 in paralegal costs, and $7.73 in other costs.  The employer shall pay those amounts.


ORDER

The employer shall pay the employee actual attorney's fees of $1,470.00, paralegal costs of $97.50, and other costs totaling $7.73.


Dated at Anchorage, Alaska this 12th day of August, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson            


M.R. Torgerson,



Designated Chairman



 /s/ Marc. D. Stemp            


Marc D. Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, land unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed,


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Ernest D. Ward, employee/respondent; v. Tri‑General Construction, Inc., employer; and Alaska National Insurance Company, insurer/petitioners; Case No. 9107259; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 12th day of August, 1994.



Flavia Mappala, Clerk

SNO

�








     �We retained jurisdiction over these issues pursuant to our April 1994 decision and order in this matter.  Ward v. Tri-General Construction, Inc., AWCB No unassigned, Case No. 9107259 April 8, 1994 (Ward I).  We were informed subsequently that the parties had resolved all current issues in dispute.  However, they stated at the June 3, 1994 hearing that the issues of actual fees and costs was unresolved.


     �The hourly rates requested were $175.00 for attorney Jensen, and $75.00 for the paralegal.  The attorney's affidavit of fees and costs would be more clear if the total costs for each individual item��attorney's fees, paralegal costs and other costs��were separated on the affidavit.  See also 8 AAC 45.180.







