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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JOHN M. REYNOLDS,
)



)


Employee,
)
INTERLOCUTORY


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9307584



)

CONTRACTORS INTERNATIONAL INC.,
)
AWCB Decision No. 94-0200

 (uninsured)
)



)
Filed with AWCB Fairbanks


Employer,
)
August 18, 1994


  Defendant.
)

                                   )


This claim for reemployment benefits, penalties, "late check fees" and an increase of the bond created in our September 30, 1993 Decision and Order (D&O)
 under AS 23.30.155(i) was set for hearing in Fairbanks, Alaska on July 28, 1994.  The employee represented himself with the assistance of his wife Lynn Reynolds.  Attorney Michael McConahy represented the defendant.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

This case has been plagued by the defendant's repeated failures to pay the employee timely benefits.  Generally, compensation checks have been received timely but, after being presented by the employee's bank to the employer's bank, nearly half have not been honored due to non‑sufficient funds (NSF).  As one would expect, third party checks presented to the employee's bank are not honored, and "bounced check" fees are charged to the employee's account.  On January 5, 1994 and July 12, 1994, we helped the employee recover the amounts owed in dishonored checks by ordering reimbursement from the bond created in our September 30, 1993 D&O.


In our September 30, 1993 D&O we instructed the employer and company president Rudy Grubb to maintain the bond at $10,000.  They have not done so and the balance now is at approximately $7,500.  Moreover, the out‑of‑state (Florida) employer's contract at Fort Wainwright was scheduled to expire the first of October 1994.  Rudy Grubb filed an affidavit claiming the employer's contract is extended for at least three months, that he is bidding on other jobs in Alaska and that he will honor all his Alaska obligations.


At the outset of the hearing Lynn Reynolds reported she had talked to reemployment benefits administrator Douglas Saltzman who said he had found the employee eligible for reemployment benefits.  The employee had not yet seen a written copy of Mr. Saltzman's order.


According to the employee's treating physician George Vrablik, M.D., the employee reached medical stability on June 14, 1994.  Dr. Vrablik is on vacation and was unavailable to answer questions concerning the employee's need for or cost of future medical treatment.  Also unclear is whether the employee suffered a physical impairment which is greater than the one he experienced prior to his injury.


Based on the lack of certainty as to the employee's physical impairment, his reemployment prospects, and his need for future medical treatment, we are unable to project the total potential benefits owed the employee.  Accordingly, we direct the parties to provide us with the potential cost of the employee's reemployment benefits, permanent partial impairment benefits, future medical costs and any other potential compensation benefits.  Such information shall be provided, to the extent known, within 14 days of this decision.  The parties shall also report those costs they cannot yet ascertain, and the reasons they cannot provide them. Based on this additional information, we may choose to increase the bond to cover a portion of or all of these additional expenses with, or without, an additional hearing.


Meanwhile, the employer shall also restore the $10,000 bond to $10,000 within 14 days.  We direct that no further payments be made in this case drawn on the employer's personal or company checks.  Only certified checks or money orders or, as suggested by attorney McConahy, checks drawn on the account of the local adjuster, Wilton Adjustment, will be permitted.  In the event that any additional checks are not honored, we will, without an additional hearing, promptly order reimbursement from the bond and order an increase in the bond by triple the dishonored amount.  Additionally, the employer shall promptly inform us of any changes in his contract status at Fort Wainwright or elsewhere in Alaska.


Finally, the employee seeks reimbursement of $378.00 in dishonored check fees.  The defendant argues we have no authority to order such reimbursement.  We disagree.  AS 23.30.060(a) states:


An employer is conclusively presumed to have elected to pay compensation directly to employees for injuries sustained arising out of and in the course of the employment according to the provisions of this chapter, until notice in writing of insurance, stating the name and address of the insurance company and the period of insurance, is given to the employee.


We find the defendant has elected to pay the employee compensation directly.  Further, AS 23.30.075(a) reads in part "If an employer elects to pay directly, the board may, in its discretion, require the deposit of an acceptable security, indemnity, or bond to secure the payment of compensation liabilities as they are incurred."


In Williams v. Safeway Store, 525 P.2d 1087 (Alaska 1974) the Alaska Supreme Court discussed the difficulty of defining "compensation" under the Act.  See also Childs v. Copper Valley Elec. Ass'n., 860 P.2d 1184 (Alaska 1993); Moretz v. O'Neill Investigations, 820 P‑2d 1064 (Alaska 1991); Croft v. Pan Alaska Trucking, Inc., 783 P.2d 764 (Alaska 1989).


Subsection 75(a) permits us to secure payment of "compensation liabilities" with a bond.  In addition, AS 230.30.155(h) grants us authority to "take the further action [we consider] will properly protect the rights of all parties."  In this case, given the employer's failure to maintain workers' compensation insurance coverage, his repeated payment by checks with insufficient funds, the tenuous relationship of his business with Alaska, and our inability to enforce payment with assistance from the Alaska Division of Insurance, we find "compensation liabilities" include any bank and business interest and fees charged to the employee arising from the defendant's use of NSF checks.  Accordingly, we find all such interest and fees incurred in this case shall be paid by the defendant.  On July 12, 1994, we ordered payment from the bond of "bounced" check fees, late check fees, and penalties totalling $618.50.  We find the defendant shall pay all additional fees of a similar nature which have not been paid, including late payment penalties under AS 23.30.155 and the $378 in additional "bounced" check fees documented at hearing.


ORDER
1.  The defendant shall restore the bond to $10,000.

2.  The parties shall supply evidence of all potential future costs associated with this case within 14 days.  Upon receipt of this information, we will increase the bond to cover a portion of or all of this amount.

3.  The defendant shall pay all checks associated with this case only by certified check, by money order, 0: by drawing upon the local accounts of Wilton Adjusters.

4.  The defendant shall reimburse all bank and business interest and fees including the outstanding $378 in "bounced" check fees, associated with its issuance of NSF checks.


Dated at Fairbanks, Alaska this 18th day of August, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown              


Fred G. Brown,



Designated Chairman



 /s/ John Giuchici              


John Giuchici, Member



 /s/ Ray Kimberlin              


Ray Kimberlin, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 2.5 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of John M. Reynolds, employee/applicant; v. Contractors International, Inc. (uninsured), employer/defendant; Case No. 9307584; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 18th day of August, 1994.



Cathy D. Hill, Clerk
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