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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JEFFREY SMITH aka STEVEN POWELL,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9022733



)

VECO, INC.,
)
AWCB Decision No. 94-0202



)


Employer,
)
Filed with AWCB Anchorage



)
August 19, 1994


and
)



)

EAGLE PACIFIC INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                   )


The employee's claim for temporary total disability (TTD) benefits, permanent partial impairment (PPI) benefits, medical expenses, compensation rate adjustment, reemployment benefits, and  attorney's fees and costs was heard on July 20, 1994, in Anchorage, Alaska.  The employee was not present but was represented by Lloyd L. Barber, Jr.  The employer and its insurer were represented by attorney Rhonda L. Reinhold.  We had initially heard this claim on April 22, 1994.  However, it had to be voided because the record reflected the employee was not properly notified of the hearing.
 At the July 20, 1994 hearing, the parties requested that the evidence submitted at the April 22, 1994 hearing be incorporated into the record for the purposes of this hearing.  We granted this request at the hearing.  The insurer also advised us that J. Michael James, M.D., who testified at the April 22, 1994 hearing, was deposed on July 13, 1994 and his deposition had been filed with us. The record closed at the conclusion of the hearing.


SUMMARY OF THE EVIDENCE

Smith alleges he was injured while working as a welder/insulator for the employer on July 25, 1990 at Prudhoe Bay, Alaska.  He claims he jumped off a pipe rack and when he landed on his feet, he felt like he had pulled a muscle in his back.  He continued working that day.  He states he woke up the next day in a fetal position and felt like his back was locked and he was unable to straighten up.  He filed a notice of injury on August 3, 1990.


When the employee returned to Anchorage on August 3, 1990, he received spinal adjustments from Edward Barber, D.C.  On August 4, 1990, Dr. Barber released Smith for regular work.


After being released for work, the employee returned to Prudhoe Bay and continued working.  On August 12, 1990, he filed a second notice of injury claiming he reinjured his back while bending over picking up materials.  On August 12, 1990, the employer terminated Smith's employment for possession of alcohol.


Upon his return to Anchorage, Smith again saw Dr. Barber.  On August 14, 1990, Dr. Barber placed the employee on temporary total disability status and recommended chiropractic spinal manipulation and passive therapy.


From a magnetic resonance imaging (MRI) scan taken on August 14, 1990, George Landyman, M.D., reported degenerative disc disease at the L4‑5 and L5‑6 levels with a transitional vertebrae.  He also noted a spondylolisthesis of L5 on L6 levels with disc herniation at the L5‑6 level and minimal herniation at the L4‑5 level.


On September 10, 1990, Smith underwent a computerized tomography (CT) scan.  From this film, William Reinhold, M.D., diagnosed bilateral spondylolysis and spondylolisthesis as well as a herniated nucleus pulposus, The doctor recommended surgery.


On September 26, 1990, the employee was incarcerated.  Between the time of his incarceration and January 23, 1991, Smith received free medical care in jail for a cut, wheezing, asthma, a burn, and a toothache.  On January 24, 1991, Smith complained to the Department of Corrections personnel that he injured his back while working in the jail kitchen.  Based on this complaint, the Department of Correction personnel had Dr. James perform a electromyography (EMG) on February 26, 1991.  It proved negative. (Excerpt of Dr. James' testimony from the transcript of the hearing held on July 20, 1994, at 3‑4).


On March 29, 1991, Smith was seen by Lawrence Wickler complaining of back pain.  The doctor diagnosed spondylolisthesis with degenerative disc disease and a possible disc herniation.  Dr. Wickler felt conservative treatment was appropriate.


The record reflects that after seeing Dr. Wickler in March 1991, the employee has not sought further medical treatment for his back condition.


At the insurer's request, and while still incarcerated, Smith was seen by Keith J. Ure, M.D., on June 4, 1993.  After reviewing the employee's medical records, taking a history, examining the imaging studies, and performing a physical examination, the doctor issued a report on June 4, 1993.  In this report, Dr. Ure stated:


Given the weight of the objective evidence, it is my opinion that the work related injury described [in 1990] was a minor factor in his ongoing complaints . . . . it is medically probable that if the preexisting condition was, in fact, worsened by the incidents described in 1990, that the incidents would have caused only a temporary worsening.  This based on the fact that Mr. Smith was able to continue working the day of injury and his second injury which allegedly prevented him from working is described as only a mild trauma, essentially involving only bending over.

As of the June 4, 1993 examination, Dr. Ure believed Smith was medically stable.


At his deposition taken on November 15, 1993, Dr. Ure stated that in reviewing the employee's MRI study, he noted an degenerative disc disease at the L4‑5 and L5‑Sl levels.  This condition causes a narrowing of the disk space on the degenerative discs.  As he described it, "It's dried out, basically dried out.  A piece of dried beef jerky or whatever." (Dr.  Ure dep. at 23.)  He did not think this degenerative condition was the result of the injuries Smith had in 1990.  (Id. at 23‑24).  Further, he stated he did not believe it was medically probable that the 1990 injuries were a substantial factor in the employee's current disability and need for medical treatment.  (Id. at 26‑27).  He said he would classify the 1990 incidents as "temporary aggravations" which should have resolved with six weeks to three months (Id. at 28‑30).  Finally, Dr. Ure testified that Smith's spondylolisthesis was not caused or permanently worsened by his 1990 work‑related injuries.  (Id, at 33).


At the hearing, Dr. James testified he had reviewed Smith's comprehensive medical records, including the MRI and CT scans.  He noted that two days after Smith's August 12, 1990 injury a MRI scan was performed which showed degenerative disc disease at the L5 and L6 levels, He said that to a reasonable degree of medical certainty, it is was not probable for discs to become dried, desiccated, and degenerative in just two days.  In other words, the August 12, 1990 injury did not cause the employee's degenerative disc disease.  (Dr. James transcript at 7).


With regard to Smith's spondylolisthesis, Dr. James testified it was a longstanding problem and not one caused or aggravated by the 1990 injuries.  (Id. at 8‑9).  He stated the EMG administered by him on February 26, 1990 was normal, meaning there was no nerve root involvement.  (Id. at 10).  Dr. James testified that the employee's lumbar back strain with underlying spondylolisthesis, should have resolved within four to six weeks.  This conclusion, he said, was validated by the fact Smith went without treatment for extensive periods of time as reflected in medical records while he was incarcerated.  (Id. at 11‑12).  Finally, Dr. Smith concluded that the 1990 injuries were temporary aggravations or exacerbations of Smith's preexisting spondylolisthesis and degenerative disc disease.  In other words, the doctor does not believe the incident in question permanently worsened the employee's conditions.


Smith testified he did not have back problems before the July and August 1990 work‑related injuries.  He said that when he jumped that day and landed on his feet, he felt like he had pulled a muscle in his back.  He said his back did not really bother him that day and he continued working.  The employee testified it was not until the next day that he had problems.  He said when he woke up his back was locked and he could not move.  He also mentioned he had lost bladder control during the night.  Smith stated he had to crawl from his room to the hallway to get help.  He testified his condition has not gotten any worse, but he has constantly experienced back pain since then.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.265(17) provides in part that "injury" means "accidental injury or death arising out of and in the course of employment."  The Alaska Supreme court has repeatedly held that "injury" under the Alaska Workers' Compensation Act includes aggravations or accelerations of pre‑existing conditions.  See, Burgess Construction v. Smallwood, 623 P.2d 312, 316 (Alaska 1981)(Smallwood II); Thornton v. Alaska Workmen's Compensation Board, 411 P. 209, 210 (Alaska 1966).  Liability is imposed on the employer "wherever employment is established as a causal factor in the disability."  Smallwood II, at 317 (quoting Ketchikan Gateway Borough v. Saling, 604 P.2d 590, 597‑98 (Alaska 1979).  A causal factor is a legal cause if "'it is a substantial factor in bringing about the harm' or disability at issue."  (Id.)


An aggravation or acceleration is a substantial factor in the disability if it is shown (1) that "but for" the employment the disability would not have occurred and (2) the employment was so important in bringing about the disability that a reasonable person would regard it as a cause and attach responsibility to it.  State

v. Abbott, 498 P.2d 712, 272 (Alaska 1972); Fairbanks North Star Borough v. Rogers and Babler, 747 P.2d 528 (Alaska 1987).


AS 23.30.120(a) provides in pertinent part: " In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  "[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection."  Smallwood II, 623 P.2d at 316.  In less complex cases, lay evidence may be sufficiently probative to establish causation.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


Once the presumption attaches, the employer must come forward with substantial evidence that the disability is not work related.  Smallwood II 623 P.2d at 316.  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.  Kessick v. Alaska Pipeline Service Co., 617 P.2d 755, 757 (Alaska 1980).  There are two methods of overcoming the presumption of compensability; (1) presenting affirmative evidence showing that the disability is not work‑related or (2) eliminating all reasonable possibilities that the disability is work‑related. Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco Inc., 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should he examined by itself."  (Id. at 869).  If the employer produces substantial evidence that the disability is not work‑related, the presumption drops out, and the employee must prove all elements of

his case by a preponderance of the evidence.  (Id. at 870.  "Where

one has the burden of proving asserted facts by a preponderance of

the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true.  Saxton v. Harris, 395 P.2d 71,72 (Alaska 1964).


Based on this discussion, the first question is whether the presumption of compensability afforded by AS 23.30.120(a)(1) attaches to the employee's claim.  He testified as to how he injured his back in jumping off a pipe rack on July 25, 1990 and how he has continually suffered back pain since.  The record reflects that he went to physician's assistant at the job site and received medication to relieve the pain.  On August 3, 1990, Dr. Barber treated Smith with spinal adjustments and on August 12, 1990, placed him on temporary total status and suggested further chiropractic treatment.  Based on evidence, we find the employee has established a preliminary link between his employment with Veco, Inc. in 1990 and his disability and need for medical treatment.


Having determined that the presumption of compensability has attached to Smith's claim, the next question is whether the insurer has come forward with substantial evidence to rebut the presumption.  Drs. Ure and James reviewed the employee's medical record, reviewed imagining studies, and administered diagnostic tests.  Both physicians diagnosed degenerative disc disease in the lower spine and spondylolisthesis.  Both believed these conditions pre‑existed long before the 1990 incidents.  Both felt the 1990 incidents were merely temporary aggravations or exacerbation of his preexisting conditions and had not caused any worsening of those conditions.  Finally, these physicians were of the opinion the aggravations or exacerbations or questions would have resolved within four to six weeks.  The employee's medical records while incarcerated, reveal that Smith did not seek medical treatment for his back conditions for extensive periods of time.  Based these facts, we find the insurer has come forward with substantial evidence to rebut the presumption of compensability.


The final question is whether Smith has proven all elements of his claim by a preponderance of the evidence.  Having carefully reviewed the evidence noted above which both established the presumption and the substantial evidence which rebutted it, we find the employee's asserted facts are probably not true.  Accordingly, we conclude the employee has not carried his burden of proof in this regard.  (Saxton, 395 P.2d at 72).


ORDER
1.  The employee's claim for temporary total disability benefits is denied and dismissed.

2.  The employee's claim for permanent partial impairment benefits is denied and dismissed

3.  The employee's claim for medical expenses is denied and dismissed.

4.  The employee's claim for a compensation rate adjustment is denied and dismissed.

5.  The employee's claim for reemployment benefits is denied and dismissed.

6.  The employee's claim for attorney's fees and costs is denied and dismissed.


Dated at Anchorage, Alaska this 19th day of August, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder            


Russell E. Mulder, 



Designated Chairman



 /s/ Patricia A. Vollendorf       


Patricia A. Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in superior court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Jeffrey Smith aka Steven Powell, employee / applicant; v. Veco, Inc., employer; and Eagle Pacific insurance Co., insurer / defendants; Case No.9022733; dated and filed in the office of the Alaska Workers' compensation Board in Anchorage, Alaska, this

19th day of August, 1994.



Flavia Mappala, Clerk
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