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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

RONALD K. REICHERT,
)



)


Employee,
)
DECISION AND ORDER


  Respondent,
)



)
AWCB Case No. 9316848


v.
)



)
AWCB Decision No. 94-0204

MARTECH USA, INC.,
)



)
Filed with AWCB Anchorage


Employer,
)
August 23, 1994



)


and
)



)

NATIONAL UNION FIRE INSURANCE CO.,
)



)


Insurer,
)


  Petitioners.
)

                                   )


An appeal of the Reemployment Benefits Administrator Designee's (RBA) determination, awarding reemployment benefits to the employee, filed by the employer and its former insurer Cigna (Martech/Cigna), was set for hearing in Anchorage, Alaska on August 3, 1994.  The employee is represented by attorney Michael J. Jensen.  Martech/Cigna is represented by attorney Robert J. McLaughlin.


Attorney Shelby L. Nuenke‑Davison represents Martech as a self‑insured employer and its adjuster, Scott Wetzel Services.  On August 2, 1994, we received a "Stipulated Withdrawal of Petition For Review of Re‑employment Eligibility Determination."  It stated that the parties agreed to Martech/Cigna's withdrawal of their petition for review of the RBA’s decision.  They requested that we cancel the hearing.


Neither Mr. Jensen nor Ms. Nuenke‑Davison appeared at the hearing.  Mr. McLaughlin appeared telephonically and represented that all the parties agreed with Martech/Cigna’s withdrawal of their petition for review and request for cancellation of the hearing.  We orally granted the requested cancellation at the hearing.  We hereby memorialize that order as well as dismiss the petition.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.110(c) provides in part: "After a hearing has been scheduled, the parties may not stipulate to change the hearing date or to cancel, postpone, or continue the hearing, except for good cause as determined by the board."


Our regulation 8 A‑AC 45.074 states in part: "Continuances, postponements, cancellations . . . are not favored by the board and will not be routinely granted.  The board or its designee will, in its discretion, grant a . . . cancellation, . . . only upon good cause."  The regulation lists what is "good

cause."  We find the withdrawal of a claim is not listed as good cause to cancel a hearing.


Our regulation 8 AAC 45.050(f)(2) states:


Stipulation between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing.


We find the parties stipulated to the withdrawal of Martech/Cigna's petition.  We find Martech/Cigna's petition was a request under AS 23.30.041(d) that we review the RBA's decision that the employee was eligible for reemployment benefits.  Under AS 23.30.041(d) a party who wants the board to review the RBA's determination, must request a hearing under AS 23.30.110 within 10 days of the RBA's determination.  Our standard for review is whether the RBA's decision was an abuse of discretion.


We find Martech/Cigna complied with subsection 41(d), but has now withdrawn their request for our review.  Based on the statement in the withdrawal request and Mr. McLaughlin's representations at the hearing, we find that Martech/Cigna acknowledged the RBA's determination was not an abuse of discretion.


Because Martech/Cigna has withdrawn their petition for review of the RBA's decision and the other parties have so agreed, we find the appeal is dismissed.  Accordingly, we also find that the RBA's determination finding the employee eligible for reemployment benefits should be affirmed.  We direct the employee to select a rehabilitation specialist in accord with AS 23.30.041(g) within 10 days of the date this decision is filed to help develop a reemployment plan.


ORDER

The scheduled August 3, 1994 hearing on Martech/Cigna's RBA appeal is canceled.  The RBA's decision is affirmed.  The employee shall select a reemployment specialist within ten days of the filing of this decision.


Dated at Anchorage, Alaska this 23rd day of August, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patti Bailie             


Patti Bailie, 



Designated Chair



 /s/ Darrell F. Smith         


Darrell F. Smith, Member


APPEAL PROCEDURES

A compensation order may he appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Ronald K. Reichert, employee/respondent; v. Martech USA, Inc., employer; and National Union Fire Insurance Co., insurer/petitioners; Case No. 9316848; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 23rd day of August, 1994.



Flavia Mappala, Clerk
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