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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ARTURO AGUILERA,
)



)


Employee,
)


  Respondent,
)
DECISION AND ORDER



)

JAIME HIDALGO,
)
AWCB Case No. 9118960



)


Applicant,
)
AWCB Decision No. 94-0206



)


v.
)
Filed with AWCB Anchorage



)
August 24, 1994

UNISEA, INC.,
)



)


Employer,
)



)


and
)



)

WAUSAU INSURANCE COMPANY,
)



)


Insurer.
)

                                   )


Employee's attorney, Jaime Hidalgo, requests that we approve payment of his attorney's fees by Employee.  Hidalgo requested approval of statutory fees, and also filed an itemized affidavit of the legal services as required by 8 AAC 45.180(c).  He filed a memorandum in support of his request, and Employee filed an affidavit supporting Hidalgo's request.  Insurer filed a statement of non‑opposition.  All of the pleadings were filed July 25, 1994.  We considered the request on August 3, 1994 when we next met after receipt of all the pleadings.


SUMMARY OF THE EVIDENCE AND ARGUMENT

Employee first contacted Hidalgo on April 29, 1993.  At that time Employee was already receiving temporary total disability (TTD) benefits from insurer, and had been approved to receive reemployment benefits.  Although Employee had been approved for reemployment benefits, he had not selected a provider.  Employee apparently had not received the letter notifying him of the approval and informing him to select a provider.  Hidalgo assisted him in this process.


Insurer continued to pay TTD benefits until Employee's doctor found he was medically stable.  After Employee's permanent partial impairment (PPI) rating, insurer paid PPI benefits every two weeks as Employee was in a retraining program.  Hidalgo contacted Employee's doctor regarding the PPI ratings.  Since Employee first contacted Hidalgo he has received compensation benefits totaling $81,877.95. 


Insurer completed paying the PPI benefits on June 17,1994.  On that date Insurer paid the remaining balance of $66,324.69 in a lump sum.  (June 17, 1994 Compensation Report).


Hidalgo seeks approval of statutory fees.  He asks that we order payment to be made from Employee's PPI benefits.  He asks that we order the insurer to pay the fees directly from the PPI benefits to Hidalgo, and pay the balance to Employee.  Employee did not object to this procedure.  He agrees Hidalgo should get 10 percent of his PPI benefits which totaled $75,600.00.


Hidalgo's affidavit verifies 63.6 hours of services.  He seeks an hourly rate of $150.00. The attorney's fee based on the affidavit equals $9,540.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.145 provides in pertinent part:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1, 000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded.  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


As 23.30.260 provides in part.  "A person is guilty of a misdemeanor . . . if the person receives a fee . . . on account of services rendered in respect to a claim, unless the [fee] is approved by the board. . . ."  We have adopted 8 AAC 45.180 which requires approval of fee that is to be collected from the injured worker.


We find insurer paid Employee’s compensation benefits as they became due.  (Compensation Reports of May 24, 1994 and June

17, 1994).  We find Employer/Insurer has not controverted or

resisted payment of compensation benefits.


We find Employee retained Hidalgo on April 29, 1993 to represent him and assist him in his case.  Based on Hidalgo's affidavit, we find he provided a variety of services to Employee.  He discussed Employee's case with him, Insurer and the vocational rehabilitation provider.  He informed Employee of his rights.  Hidalgo reviewed Employee's vocational rehabilitation reports and medical records.  He contacted Employee's physician regarding the permanent partial impairment benefits.


Some of Hidalgo's services were clerical in nature, such as preparing and filing medical summaries.  Sometimes Hidalgo acted as an interpreter.  However, he has provided legal services by reviewing Employee's case to assure he received the benefits to which he was entitled.  We find Hidalgo has provided bona fide legal services.  Hidalgo itemized attorney’s fee affidavit reflects that he billed 63.6 hours of time in working on the case.


Since Employee first contacted Hidalgo he has received compensation benefits totaling $81,877.95. Under subsection 145(a) the minimum statutory fee on the compensation benefits received since April 29, 1993 would equal $8,337.80.  Using the PPI benefits only the fee would equal $7,710.


Recently in A. Fred Miller V. Trambitas, 1KE‑93‑0899 CI (Alaska Super. Ct.) (June 23, 1994), Judge Janke considered As 23.30.145(a).  He found it an exceedingly poorly‑drafted statute.  Judge Janke concluded we have implied authority to approve attorney' s fees for payment by an injured worker, and affirmed our decision that we lack the power to order an injured worker to pay his attorney's fees.


In this case we again face the same problem as in Miller. Like Miller, Employee's compensation benefits were paid when they became due without controversion or resistance by insurer.  Like Miller, Employee has now been paid in full for his TTD and PPI benefits.  Under AS 23.30.145(a), we have authority to direct payment of the fees "out of the compensation awarded."  In State, Dept. of Highways V. Brown, the insurer had argued that no attorney's fees were due because they paid voluntarily and benefits were not "awarded" by the board.  The court stated:


Through the efforts of Brown's attorney . . . the case had reached a point where the carrier apparently concluded that any further resistance to, or controversion of, Brown's claim for compensation would be futile.  Under these circumstances, it is fair to presume that the carrier believed that if the claim were controverted further, the ultimate result would be a decision by the Board awarding Brown the compensation to which he was entitled.  In this situation, the carrier's payment of the compensation can fairly be construed as the equivalent of "awarding" such compensation to Brown in the general sense of granting that which is merited or due.


Unlike Brown Employee's benefits were never resisted.  Unlike Brown Employee's attorney's efforts did not result in the case reaching a point where the insurer concluded that further resistance or controversion would be futile.  Because there was no "award," we deny Hidalgo's request for payment of his fees out of the compensation awarded.  Instead, we shall consider what fee we will approve for payment by Employee.


In Miller Judge Janke concluded the minimum fee formula provision in subsection 145(a) is irrelevant in approving a fee for payment by an injured worker because the court has concluded the minimum fee formula applies only in cases where benefits have been controverted.  See Bignell v. Wise Mechanical Contractors, 651 P.2d 1163. 


In Miller we found the attorney provided bona fide legal services.  Judge Janke ruled that we have the power to approve an attorney's fee contract, but whether we choose to approve it and, if so, in what amount was left to our discretion.


To determine the attorney's fee we will approve for payment, Judge Janke suggested we apply the criteria in subsection 145(a), that is, the nature, length, complexity of work, and benefit procured.  We adopt Judge Janke's suggestion.  We use the nature‑length‑complexity‑benefits test because it was legislatively adopted as a basis for determining fees in other situations, and because it is consistent with 8 AAC 45.180(c) which requires an affidavit showing the extent and character of the work performed.


We find the nature of the legal work performed in this case was routine.  Primarily Hidalgo gave advice, reviewed documents, and monitored the claim.  He provided legal services for about one‑and‑one‑half years, an average period of time for a case to be concluded.


We find the case was not complex.  Reemployment benefits involved more job placement than training efforts.  The medical issues were simple, and no depositions were involved.  The case did not involve any novel issues, complex strategies, or any other factors which would justify more than a minimum fee.


The benefits resulting from the legal services are difficult to judge.  Defendants paid TTD benefits and PPI benefits as they became due.  It appears Hidalgo helped Employee follow through in obtaining reemployment benefits and not inadvertently waive those benefits by failing to act.  We conclude his efforts, in general, had little effect upon the benefits paid.


In reviewing the fee affidavit, we note that not all services provided were legal services.  Instead there are billings for clerical services, and there are some duplicate billings.  In addition, we find the hours billed at times were not reasonable considering the status of the case.  As an example, on February 16, 1994 one‑half hour was billed for reviewing a one‑page report from the rehabilitation provider which merely informed Insurer of Employee's change of address.  We find a minimum one‑tenth of an hour is appropriate for noting this information.


We do not have access to all of the documents drafted or reviewed by Hidalgo.  However, we have considered the billings for those documents we do have, and we make the following reductions in the hours billed.


DATE         REDUCTION
REASON FOR REDUCTION


04‑29‑93
.5
Clerical


05‑11‑93
.5
Clerical (Entry of Appearance)


05‑11‑93
.2
Clerical (Filing .041 request)


05‑21‑93
.3
Not  reasonable


06‑28‑93
.3
Not  reasonable


07‑02‑93
.3
Not  reasonable


08‑16‑93
.3
Not  reasonable


08‑30‑93
.6
Not  reasonable


09‑03‑03
.3
Not  reasonable


09‑24‑93
.5
Duplicate billing


10‑01‑93
.3
Not reasonable


11‑04‑93
.5
Not reasonable


11‑15‑93
.3
Not reasonable


11‑16‑93
.2
Not reasonable


11‑17‑93
.2
Not reasonable


11‑22‑93
.5
Duplicate billing


11‑28‑93
.3
Not reasonable


12‑03‑93
.3
Not reasonable


12‑06‑93
.3
Not reasonable


12‑13‑93
.7
Duplicate billing


12‑20‑93
1.0
Not  reasonable


01‑27‑94
.5
Not reasonable


02‑16‑94
.4
Not  reasonable


02‑18‑94
.3
Not  reasonable


04‑08‑94
.3
Not  reasonable


05‑10‑94
.3
Not  reasonable


05‑25‑94
.3
Not  reasonable


We reduce the total hours billed by 10 hours.  The total hours for which we will approve fees is 53.6


Considering the type of services provided and the fact that the legal services were primarily to monitor an uncontested claim, we find an hourly rate of $100.00 is appropriate.  Accordingly, we approve a fee of $5,360.00 for payment by Employee.


ORDER

1.  We approve an attorney's fee of $5,360.00 for payment by Employee to attorney Hidalgo.


2.  We deny the request that the attorney's fee we have approved be paid out of Employee's permanent partial impairment benefits.


Dated at Anchorage, Alaska this 24th day of August, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom           


Rebecca Ostrom,



Designated Chairman



 /s/ S.T. Hagedorn            


S.T. Hagedorn, Member



 /s/ Patricia A. Vollendorf   


Patricia A. Vollendorf, Member

RJO:rjo


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Arturo Aguilera, employee/respondent/Jaime Hidalgo, applicant; v. Unisea, Inc., employer; and Wausau Insurance Company, insurer; Case No. 9118960; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 24th day of August, 1994.



Charles Davis, Clerk
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