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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

GEORGE D. UNDT,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 9327692


v.
)



)
AWCB Decision No. 94-0207

MATANUSKA-SUSITNA BOROUGH,
)



)
Filed with AWCB Anchorage


Employer,
)
August 24, 1994



)


and
)



)

INDUSTRIAL INDEMNITY COMPANY,
)



)


Insurer,
)


  Defendants.
)

                                   )


We heard Employee's claim at Anchorage, Alaska on August 9, 1994.  Employee was present and represented by attorney Chancy Croft.  Attorney Allan Tesche represented Defendants.  The only issues we are to decide are whether Employee was injured in the course and scope of Employment, and Croft’s request for an award of actual attorney's fees and legal costs.  The record closed at the hearing's conclusion.


SUMMARY OF THE CASE

Employee was injured on the evening of December 10, 1993 when he was struck by a drunk driver while crossing the Palmer‑Wasilla Highway.  Employee contends his injury occurred in the course and scope of employment as a volunteer fire fighter.


Employee lives about one‑half mile off the Palmer‑Wasilla Highway.  He lives closer to Palmer than Wasilla.  His primary work station as a volunteer for Employer is at the Cottonwood Public Safety Building near Wasilla.  He is a volunteer fire fighter assigned to the Central Matanuska‑Susitna Fire Department.


On the night of December 10, 1993 Employee was monitoring his pager.  All of the witnesses testified it is common practice for a volunteer to have the pager tuned to the monitor channel on which they can hear the dispatcher's emergency calls.  At night or when the volunteer does not want to be disturbed, the pager is tuned to the alert channel.  On this channel, the volunteer only receives notification when the volunteer's unit is called by the dispatcher to respond to an emergency.


Kevin Koechlein, Employer’s director of public safety, testified at the hearing that Employer's rules and policies are written in a "proactive” or positive format.  There is no rule directing volunteers to listen only to the "alert" channel; there is no rule prohibiting them from listening to the monitoring channel.  In fact, volunteers are encouraged to listen to the monitoring channel.  However, Koechlein testified they are not encouraged to second guess the dispatcher in calling out units.


Employee testified he heard the dispatcher receive an emergency call that two people were in need of help on the Palmer- Wasilla Highway, possibly trapped in a vehicle, on the evening of December 10, 1993.  The dispatcher said she would "page out the Palmer ambulance to get them headed out that way anyway, because we have two Wasilla ambulances out already."  Employee's unit was not "paged out."


Employee got into his own vehicle to go to his work station.  He testified he did so because the emergency was at an unknown location that could have been in his unit's area.  He thought the dispatcher had not paged out the right units. (Undt Dep. at 64).  He was looking for the emergency along the way to the station.  No evidence was presented exactly when Employee left his home, other than he recalled the dispatcher paging out the ambulance and the Palmer rescue unit.  (Id. at 61).


Several other volunteers heard the dispatcher.  Their units were not called out by the dispatcher  These volunteers were

already in their personal vehicles on the Palmer‑Wasilla Highway.  One person who responded was Ron Farthing.  The witnesses testified he was driving home on the highway, but turned around.  He went back over the road he had just covered to look for the accident.  At the hearing, Koechlein agreed Farthing and other volunteers who were looking for the emergency would he covered by Employers' workers' compensation insurance if they bad been injured while searching for the emergency.


Employee saw Farthing as they were driving in opposite directions.  They stopped on their respective sides of the road.  Employee started to cross the road to talk with Farthing about his search efforts.  Employee was struck by a vehicle while crossing the highway.  According to the transcript of the dispatch tape, about the time of Employee's accident all the units had reported to the dispatcher that they had covered the Palmer‑Wasilla Highway without finding the emergency.


Employee is a volunteer fire fighter. (Deputy Fire Marshal's June 7, 1994 letter).  He contends he was proceeding to or engaging in a rescue operation or the protection or preservation of life or property at the time of his accident.  Defendants contend Employee’s response was unreasonable, and he was not in the course and scope of employment at the time of the injury.  Employee's unit was not dispatched; Defendants contend he should not have second guessed the dispatcher by responding.  He should have waited for further instructions from the dispatcher.


At the time of his injury, Employee acknowledges he was not a certified rescue technician or a certified emergency medical technician.  Employee testified he believed he was certified as an engineer.  Defendants dispute that Employee was certified as an engineer at the time of his injury.  According to a chart prepared by Defendants, Employee responded to very few emergencies, mostly fire calls, in the past couple of years.  The parties agree Employee's primary volunteer duties have been to provide computer and administrative support.


Employer cites its policies directing only certified volunteers to respond to vehicle emergencies.  Because Employer contends Employee was not certified as an engineer, Employer argues it was unreasonable for him to respond to the emergency.  He could not have operated the equipment to remove someone pinned in a vehicle.  Because his unit had not been dispatched, Employer asserts it was unreasonable for Employee to leave home and head to his duty station.  Defendants rely upon the testimony of Koechlein and Employee's supervisor, Fire Chief Jack Krill, to support their position.


Employee's witnesses testified his response was reasonable.  Daniel Contini, Chief of the Palmer Fire Department, was driving the Palmer ambulance the night of the emergency.  He testified there is no policy, regulation or law prohibiting volunteer fire fighters from responding.  If a volunteer is available and wants to respond, the volunteer does so.  He also testified he was unaware that Undt was not certified as an engineer.  The Palmer Fire Department lets volunteers who are not certified engineers operate equipment.  Contini admitted Employee's unit had not been dispatched, and for that reason Employee had no need to respond.


James Eakin is another volunteer fire fighter for Employer.  He is assigned to a different station than Employee.  He testified it was reasonable for Employee to respond by going to the station and looking along the way for the emergency.


Colleen Karnofsky is Chief of the Wasilla Ambulance Service, and a trained medical technician.  She testified it was reasonable for Employee to look for the accident.  Even if he is not certified, he is trained to help in emergencies.  If he found the accident, he could have called in the location and given first aid.


Chief Krill testified that the unit to which Employee is assigned, Central‑Matanuska‑Susitna Fire Department, does not help in getting people out of vehicles.  They respond only if there is a fire at the scene of the emergency.  He testified volunteers are given verbal instructions in responding to dispatches on the pager.

He testified Employer discourages responding unless the volunteer's unit is called.  Krill testified volunteers are discouraged from using their personal vehicles to get to the emergency.

Krill testified that under the State of Alaska regulations, Employee must be classified as a volunteer fire fighter.  When someone signs up to be a volunteer, Krill immediately sends the person's name to the State of Alaska's Fire Marshal's office to be added to the list of volunteer fire fighters.


FINDINGS OF FACT AND CONCLUSIONS OF LAW 


AS 23.30.243 provides:


(a) For the purposes of workers' compensation, any injury, disability, or death incurred by a fire fighter by reason of the fire fighter's proceeding to or engaging in a fire suppression or rescue operation, or the protection or preservation of life or property, anywhere in the state is considered to have arisen out of and been sustained in the course of employment, and the fire department or regularly organized volunteer fire department of the fire fighter's primary employment or registration is considered to be the employer, except when the injured, at the time of injury or death, is acting for compensation from another.


(b) Nothing in this section requires the extension of benefits to a fire fighter employed by a municipality which by law or regulation expressly prohibits the activity giving rise to the injury, disability, or death.


AS 23.30.265(31) defines a volunteer fire fighter as "an individual whose name is registered with the state fire marshal as a member of a regularly organized volunteer fire department or who serves with a full‑time fire department on a temporary, voluntary basis; . . . ."


A "municipality" is defined in AS 29.71.800(13). It "means a political subdivision incorporated under the laws of the state that is a home rule or general law city, a home rule or general law borough, or a unified municipality."


We find the statute is unambiguous on its face and must be applied as written.  See Moesh v. Anchorage Sand & Gravel, 3AN‑92-3602 (Alaska Super. Ct.) (Sept. 21,1994); aff'd Moesh v. Anchorage Sand & Gravel,     P.2d     (No. 4101) (Alaska July 8, 1994).


In our determination we also consider three other statutes.  AS 23.30.045(b) states "Compensation is payable irrespective of fault as a cause for the injury."  AS 23.30.235 provides in part: "Compensation under this chapter may not be allowed for an injury (1) proximately caused by the employee's wilful intent to injure or kill any person; . . . ."  AS 23.30.120(a) provides: "in a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter; . . . ."  


We find Employee was a volunteer fire fighter for the Matanuska‑Susitna Borough.  (Deputy Fire Marshal's June 7, 1994 letter).  We find there was an emergency, the dispatcher had called out the Palmer ambulance.  Other volunteer fire fighters whose units were not dispatched were looking in their personal vehicles for the emergency.  Defendants acknowledge the other volunteers were in a covered status as they were proceeding to or engaged in a rescue operation or the protection or preservation of life or property.


Unlike the other volunteers, Employee left his home to look for the emergency.  Employee was going from his home to his duty station.  It is undisputed that at the time of his accident, he was on the portion of the highway that had been identified as the area where the emergency occurred.  We find Employer has no law or regulation prohibiting volunteers from leaving their homes to go to the emergency, or even a law or regulation saying only those volunteers already on the pathway of an emergency are the only ones authorized to look for the emergency.  We find Employee was proceeding to a rescue operation, or the protection of life or property, when he was injured.


Defendants contend Employee's actions were unreasonable because his unit had not been called out by the dispatcher, and he was not certified in any particular area of expertise.  We find the reasonableness of an injured worker's actions is not the criteria for denying benefits under AS 23.30.243 and AS 23.30.265(31).  The

legislature has specifically provided in AS 23.30.045(b) that fault is not a consideration in determining whether benefits are due.


If Employer does not want to extend coverage to volunteer fire fighters unless they are called out by a dispatcher, it may do so by prohibiting that activity.  If Employer wants to prohibit non‑certified volunteers from responding, it may do so.  If actions are prohibited and a volunteer is injured while engaged in a prohibited activity, we do not have to extend benefits.  However, we find Employer did not prohibit Employee's activities on the night of the injury.  Accordingly, under AS 23.30.243 and AS 23.30.265(31), we find Employee's injuries are compensable.


Even if Employee's actions were unreasonable, compensation would not he barred.  Proceeding to his work station and looking for the emergency may not have been well considered, his assistance in looking for the emergency may not have been needed, and his actions might even be categorized as reckless.  However, that is not the test for compensability established by the Alaska Supreme Court.  In Walt's Sheet Metal V. Debler, 826 P.2d 333,336 (Alaska 1992), the court stated:


  Mere recklessness does not constitute willful conduct.  Debler may have acted recklessly when he resisted arrest and fought with the arresting officer, but he clearly did not act with the intent to re injure his back.  Alaska Statute 23.30.235 does not apply to this case.


  If AS 23.30.235 is to be modified to provide a defense based on misconduct or reckless behavior of employees, the legislature should make that modification.


We must apply the law as written, and cannot remedy Employer's failure to take advantage of the law by enacting a law or regulation prohibiting the type of activity in which Employee was engaged at the time of his injury.  We conclude the claim is compensable.  Defendants must pay Employee the benefits due under the Alaska Workers, Compensation Act (Act).


Because we found the claim compensable, we find an attorney's fee is due under AS 23.30.145(a).  AS 23.30.145 provides:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services 'be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . . In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


We find the claim was controverted both by a Controversion Notice and by Defendants' actions.  Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).  We find Employee retained an attorney who was successful in pursuing his claim.


Under 8 AAC 45.180(b) an attorney's fee in excess of the statutory minimum amount computed under subsection 145(a) must be reasonably commensurate with the work performed.  We must also consider the nature, length, and complexity of the services performed, as well as the amount of benefits involved.


The court has consistently reminded us of the need to award "fully" compensatory and reasonable fees.  Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 973 (Alaska 1986).  A "full fee" is not necessarily limited to an hourly fee if a fee calculated at an hourly rate would not reflect the amount of work expended.  Id.; Cortay v. Silver Bay Logging, 787 P.2d 103, 108 (Alaska 1990).


Employee's attorney filed an affidavit itemizing the legal services provided.  Employee seeks payment of attorney's fees of $15,920.00 and legal costs.  Employee's attorney request payment at the hourly rate of $200.00.


Defendants do not contest the legal costs.  We will direct Defendants to pay the legal costs requested.  Defendants contend we should not award the requested attorney's fee because the hourly rate is not reasonable.  They also contend that the attorney's fees provided between June 1994 and the date of this hearing are unreasonable.  During that period, an additional 8.3 hours of attorney's time was billed.  Defendants argued that an additional $7,000.00 in attorney's time had been billed for the period between June 14 and August 3, 1994.


We find the affidavit of attorney's fees confusing because paralegal costs are also included in the attorney's fee affidavit, rather than in the costs' affidavit. in addition, the documents we have do not correspond with Defendants' arguments.  The initial affidavit documented 57 hours of attorney time.  The first supplemental affidavit for services through June 14, 1994, the date of the previously scheduled hearing, documented another 14.3 hours.  The second supplemental affidavit documented an additional 8.3 hours between June 14 and August 3, 1994.  The 8.3 hours of work do not equal a fee of $7,000.00 as Defendants argued.  We do not find 8.3 hours to be unreasonable.


Regarding the $200.00 per hour rate, we have Croft's resume showing his experience and training.  He also provided a copy of a page from the Alaska Journal of Commerce "Book of Lists" for 1994 showing the hourly rate charged by the 25 largest law firms in the state.  The hourly rates vary from $100 per hour to $300, with many firms charging between $150 and $200.  Only one firm charged over $200 per hour.


We have previously awarded Croft $175.00 an hour.  We do not know the date when we set that rate.  We must comply with the supreme court's mandate to provide fully compensatory fees and assure counsel is available for injured workers.  Defendants should not be the only ones able to obtain legal representation.


We take administrative notice of our staff's December 3, 1993 analysis of insurers, annual reports for the past four years.  That analysis reflects an increase in the total amount of attorney's fees paid during the four‑year period.  The total paid in attorney's fees by insurers in 1992 was $9.3 million, up from $8.0 million in 1991.  Attorney's fees paid to employers' attorneys were $7.1 million in 1992, up from $5.8 million in 1991.  However, attorney's fee paid to employees' attorneys decreased to $2.2

million in 1991 and 1992, down from $2.6 million in 1989 and $2.3 million in 1990.


If what other firms charge is relevant to our determination, we believe we should have more information about their rates at the time when we initially set Croft's hourly rate at $175.00 so we can compare the two.  We also want to consider the complexity of legal work performed for the various hourly rates.  For instance, we believe attorneys who specialize in tax and patent laws are generally working with more complex laws than the Act's, which justifies a higher hourly rate.  On the other hand, attorneys who specialize in domestic relations matters, such as divorces and adoptions, are generally dealing with an area of the law that is less complex than our Act.


in addition, the amount due Employee has not been decided.  His injuries appear to have been substantial, but we are unable to compute the minimum fee under subsection 145(a) at this time.  It is possible the minimum fee could exceed the requested fee.


In sum, we conclude we need more information from the parties to decide the issue of attorney's fees.  We need more information to consider Croft's requested hourly rate, and to account for the difference between what the record reflects and what Defendants, argued.  Accordingly, we will not determine the attorney's fee request at this time.  Instead, now that we found the claim compensable, Defendants must pay Employee the benefits due.  From Employee's benefits, we can compute the minimum statutory fee. we will reopen the record to consider this information and to allow the parties to provide additional evidence and argument about the appropriate hourly rate and the hours billed.


If Croft wants to file any supplemental evidence and argument, he must do so within 20 days after this derision is filed.  Defendants have 20 days from the time Croft files additional evidence and argument in which to respond.  After that, Croft may file his reply within in 10 days after Defendants file their response. Either party may request oral argument, and we will schedule a time for that argument.


ORDER

1.  Employee was injured in the course and scope of Employment.  Defendants shall pay the benefits due under the Alaska Workers' Compensation Act.  If there are disputes, we retain jurisdiction to resolve those disputes.


2.  Defendants shall pay Employee's legal costs.


3.  We retain jurisdiction to decide the attorney's fee request.


Dated at Anchorage, Alaska this 24th day of August, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom              


Rebecca Ostrom,



Designated Chairman



 /s/ Florence Rooney             


Florence Rooney, Member



 /s/ Patricia Vollendorf         


Patricia Vollendorf, Member

RJO:rjo


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of George D. Undt, employee/applicant, v. Matanuska‑Susitna Borough, employer; and Industrial Indemnity Company, insurer/defendants; Case No. 9327692; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 24th day of August, 1994.



Flavia Mappala, Clerk
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