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)
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)
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)
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)
Filed with AWCB Anchorage



)
August 25, 1994


Employer,
)


  Defendant.
)

                                   )


We heard the employee's claim for medical benefits and attorney's fees and legal costs on August 4, 1994, in Anchorage, Alaska.  The employee was present and represented by attorney Andrew Lambert.  The Municipality of Anchorage ("Municipality") was represented by attorney Deirdre D. Ford.  As authorized by AS 23.30.005(f) we heard the case with a two‑member quorum on our panel.  We closed the record and completed our deliberations on August 4, 1994, at the conclusion of the hearing.


ISSUES

1.  Whether the employee's December 29, 1993, injury arose out of and in the course of his employment with the Municipality;


2.  Whether the employee is entitled to payment of his medical costs; and


3.  If so, the appropriate amount of attorney's fees and legal costs to be awarded to the employee's attorney.


SUMMARY OF EVIDENCE

on December 29, 1993, the employee was working as an apparatus engineer for the Anchorage Fire Department.  The employee arrived at the Tudor Road fire station approximately ten minutes before the beginning of his 24 hour shift.
  His shift started at 9:00 a.m. but pursuant to Anchorage Fire Department regulations, all shift personnel were required to arrive ten minutes before the beginning of their shift:


All members shall report to their assigned work place or station at the proper time, in proper uniform, with all the necessary equipment, and in a condition such that they may effectively discharge their assigned duties.  Shift personnel are expected to be in their Station 10 minutes before the scheduled shift change time of 09:00 a.m.

(Municipality of Anchorage Fire Department Policy, Procedure and Instruction, Rules and Regulations of Conduct No. 5000‑001, paragraph 12, p.6).


At the hearing, the employee testified that the purpose of arriving ten minutes early was to allow firefighters coming on shift to (1) discuss with other firefighters the activities of the previous shift to determine how they may affect the present shift and (2) change into their uniform so they could promptly begin their shift at the scheduled time.  During this ten minute period, the employee sat in a chair to change from his street shoes into his uniform shoes which he is required to wear while on duty. (Anchorage Fire Department Policy, Procedure and Instruction, Uniform Standards, Section 3.12, p.7 (revised March 16, 1994)).
  While bending over to tie the laces on his uniform shoes, the employee felt a sharp pain in his lower back.  The employee completed his 24‑hour shift despite recurring pain throughout the day.


On December 30, 1993, the employee was seen by Tim Kanady, D.C.  Dr. Kanady did a physical examination and took X‑rays of the employee.  Dr. Kanady diagnosed the employee as suffering from multiple vertebral subluxation.  Specifically, Dr. Kanady reported that the employee had a 60% loss of normal cervical lordosis and 25% loss of lumbar lordosis.  (Physician's Report dated January 1, 1994).  In response to a request for clarification of his subluxated vertebral diagnosis, Dr. Kanady confirmed his earlier findings and noted radiological evidence of biomechanical lesions.  (Letter dated February 11, 1994, from Dr. Kanady to Jody Jones).  In attributing these conditions to the employee's work, Dr. Kanady concluded:


The onset of this patient's low back pain occurred at work.  The cumulative effects of the requirements in his work would result in more than a casual relationship leading to his injury.  Activities at home and work may both contribute.  And it could be difficult to tell which has contributed more, but I would suspect work activities. . . .

Id.  Dr. Kanady treated the employee through February 22, 1994, when his symptoms had completely resolved and he was released to return to work without restriction.  (Physician's Report dated February 22, 1994).


On March 2, 1994, Richard L. Peterson, D.C., reviewed the employee's medical file at the request of the Municipality.  In his chart review, Dr. Peterson opined that the December 29, 1993 incident was "a minor contributing factor in the [employee's] overall condition."  (Chart Review dated March 2, 1994).  He disagreed with Dr. Kanady's diagnosis claiming that it was not possible for the employee to have a 60% loss of cervical lordosis from an alleged injury to the lumbar spine.  Despite concluding that bending over to tie a shoe is a common way in which individuals with low back problems have their symptoms manifested, Dr. Peterson could not state whether the employee's injury arose out of his employment or was a personal health problem.


The employee was seen by Dr. Peterson for an employer medical examination (EME) on July 9, 1994.  (Report dated July 9, 1994).
  He reported that the employee was asymptomatic and had no residual effects from the December 29, 1993 injury.  In Dr. Peterson's opinion, the manifestation of pain on December 29, 1993, while the employee was tying his shoes was merely a fortuitous event, which was unrelated to his work.  (Peterson Dep. at 15).  He concurred with Dr. Kanady that the employee's condition had completely resolved and there was no permanent impairment.  Id.


On July 27, 1994, the parties deposed Dr. Peterson.  During his deposition, Dr. Peterson indicated that the employee suffered a lumbar strain by history.  (Peterson Dep. at 6, 11).  The lumbar strain encompassed Dr. Kanady's diagnosis of multiple vertebral subluxation and biomechanical lesions.  Although Dr. Peterson opined that bending over to tie his shoe at work was a substantial factor in causing the employee's lumbar strain, he again refused to state whether the injury was work‑related:


Q Now, the last question I have, Doctor, is that‑‑the question of whether this injury arose in the course and scope of Mr. Nakea’s employment.  I take it you would agree that is a legal question that you are unable to answer?


A Yes, I am leaving the question as to whether this is work‑related or not work‑related to you attorneys.  I agree that it happened while he was at work.


Q And I take it, then, since you agree it occurred at work while he was bending over at work, the bending over to tie his shoe was the substantial factor in the onset of his pain?


A yes.


MR. LAMBERT; I have no further questions.


BY MS.  FORD:


Q Just one follow‑up clarification.  Accepting that bending over was a substantial factor in the onset of the pain, you are not saying necessarily that the work was a substantial factor in the onset of pain, is that correct?


A  That's correct.


MS. FORD: Thank you.


A  I'm leaving that to you two.


BY MR.  LAMBERT:


Q So what you're really saying is that the bending over to tie his shoe was a substantial factor in the onset of pain and the subsequent lumbar strain, but whether it's work‑related or not is a legal issue?


A That's correct.


Q  And‑‑‑


A ‑‑He bent over and his muscles did not respond correctly and he injured himself while he was tying his shoe.


Q At work?


A While he was at work.

(Peterson Dep. at 31‑32).


On March 18, 1994, the Municipality controverted the payment of medical benefits alleging that the employee's injury was not causally related to his work.  (Controversion Notice dated March 18, 1994).  On March 25, 1994, the employee filed an Application for Adjustment of Claim seeking to have his medical costs paid.  (Application for Adjustment of Claim dated March 25, 1994).  The Municipality answered on April 7, 1994, contending that the employee's injury was not causally related to his work and, therefore, did not arise out of and in the course and scope of his employment.  (April 7, 1994, Answer to Employee's Application for Benefits).


FINDINGS OF FACT AND CONCLUSION OF LAW
1.  Injury arising out of and in the course of employment.


Our Act provides for payment of medical benefits to disabled workers and defines "disability" as "incapacity because of injury to earn wages which the employee was receiving at the time of injury in the same or any employment."  AS 23.30.265(10). "Injury" encompasses "accidental injury or death arising out of and in the course of employment.  AS 23.30.265(17).  A definition of "arising out of and in the course of employment" is found at AS 23.30.265(2) and provides:


"Arising out of and in the course of employment" includes employer‑required or supplied travel to and from a remote job site; activities performed at the direction or under the control of the employer; and employer sanctioned activities at employer‑provided facilities; but excludes activities of a personal nature away from employer‑provided facilities.


To qualify as a workers' compensation injury, the injury must both arise out of and in the course of employment.  AS 23.30.265(17).  The occurrence of the injury on the job site is not enough to establish compensability; there is the concurrent requirement that the injury arise out of the employment.  "The activity must still be 'reasonably foreseeable and incidental' to the employment, and not just 'but for' the employment . . . to entitle the employee to claim compensation."  Marsh V. Alaska Workmen's Compensation Board, 584 P.2d 1134, 1136 (Alaska 1978).


The Municipality does not dispute that the employee suffered a back strain at work on December 29, 1993.  The Municipality contends, though, that the employee's "injury occurred during a non‑work related activity‑‑ getting dressed for work and consequently did not arise out of [his] employment" with the Municipality.  (Municipality Brief at 6.).  The employee argues that his injury is compensable because it arose out of and in the course of prepatory activities performed at the direction of the Municipality, (Employee Brief at 5).  The Municipality implemented policies and procedures that required fire fighters to (1) arrive at work ten minutes before beginning their work shift and (2) wear polishable black shoes while on duty.  Because of these requirements, the employee argues that the back injury he suffered when tying the laces on his work shoes during the ten minute prepatory period was reasonably foreseeable and incidental to his employment.  Id.


In both written and oral argument, the Municipality relies on the recent Alaska Supreme Court decision of Norcon, Inc. v. Alaska Workers' Compensation Board,     P.2d     (Op.  No. 4097) (Alaska July 1, 1994), for the proposition that getting dressed for work is not an activity related to employment.  (Municipality Brief at 5).  In Norcon, the employee suffered sudden cardiac death in his living quarters at a remote job site while getting ready for work.  Because the cardiac death occurred off the work site, the claimant relied upon the remote site theory to establish that the employee's death was work related.  In reversing the Superior Court's and board's decision that the employee's death was work related, the Alaska Supreme Court held that getting ready for work did not fit within the parameters of the remote site theory because it was not an activity choice made as a result of working at a remote site.  Id. at 4‑5, n.l.


We find the Municipality's interpretation of Norcon is too broad.  The interpretation of Norcon posed by the Municipality would preclude an award of compensation for injuries sustained at work where the employee was getting dressed under the direction or control of the employer.  Such an interpretation contradicts the definition of "arising out of and in the course of employment in AS 23.30.265(2).


Norcon is also factually distinguishable from the present case.  Here, the employee sustained his low back injury while at work whereas the employee in Norcon suffered a sudden cardiac arrest in his living quarters.  The employee testified that he was required to arrive at work ten minutes before his shift began to discuss the activities of the previous shift to determine how they may affect the present shift.  He further testified that he could have been called to duty from the moment he arrived at the fire station.  See Nelson v. City of Oklahoma City, 573 P.2d 696 (Okla. 1978)(Although the fireman injured his back prior to the start of the work shift, the resultant disability was held to have arose out of and in the course of employment because he could have been dispatched from the moment of his arrival at the firestation). Based on this testimony, we find the employee's pre‑shift activities were under the control of the Municipality when the injury occurred.


Additionally, the employee here, unlike the employee in Norcon, was required by his employer to wear specific clothing while at work.
  The Municipality also required all firefighters to be ready for duty promptly at the beginning of their shift.  We find that by requiring firefighters to be at work 10 minutes before their shift began, the Municipality impliedly authorized its employees to use this time to complete all pre‑shift activities (including dressing) so that they were ready for duty at 9:00 a.m. It was during this period when the employee was tying his shoes in preparation for work that he felt the onset of low back pain.  No evidence was presented that changing clothes in preparation for duty was an activity prohibited by the Municipality.  The employee testified that his co‑workers and supervisors were aware that he regularly changed into his work shoes during this ten minute period.  Based on this uncontroverted testimony, we find that the Municipality was aware that the employee changed into his uniform shoes during this prepatory period and acquiesced in this practice.
  We find that changing shoes during this ten minute period was an activity performed at the direction or under the control of the Municipality.  Based upon this evidence, we conclude that the employee's injury is work‑related and therefore arose out of and in the course of his employment.


In his treatise, Professor Larson places cases such as this one under the editorial heading of "Changing clothes, washing and bathing."  1A Larson, Workmen's Compensation Law, Section 21.62, at 5‑24 to 5‑25 (1991).  He notes that changing clothes is an incident of employment:


The course of employment also extends to all activities connected with changing clothes before and after work, including proceeding to the place where the employee intends to change and actually changing clothes.


One case taking the approach cited in the treatise and factually analogous to the present case (and relied upon here by the employee) is Mazur v. New Process Gear Div., Chrysler Corp., 356 N.Y.S.2d 728 (1974).  In Mazur, the employee, after punching the employers time clock, went into the locker room to change into special oil proof metal tipped work shoes.  The employee sat down and was in the process of removing his boots when he felt a sharp pain down his left leg.  The court held that the change from personal shoes to work shoes was a reasonable incident of the claimant's employment and any injury arising from that activity was compensable.  Id. at 729.


Like Mazur, we find the employee's low back injury was related to his employment.  The process of changing from street shoes to uniform shoes was not a personal, non‑work related activity because the Municipality required the employee to wear uniform shoes while on duty.

II.  Entitlement to Medical Benefits.


Since we have found that the employee's injury arose out of and in the course of his employment, he enjoys the benefit of the presumption of compensability found in AS 23.30.120(a).  AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter . . . ."


In Burgess Co. v. Smallwood, 623 P.2d 313, 316 (Alaska 1981), (Smallwood II), the Alaska Supreme Court held the employee must establish a preliminary link between the injury and the employment for the presumption to attach.  This rule applies to claims for medical benefits.  Adamson v. Univ. of Alaska, 819 P.2d 886.894 (Alaska 1991).  To make a prima facie case, the employee must present some evidence that (1) he has an injury and (2) an employment event or exposure could have caused it.  "[I]n claims 'based on highly technical medical considerations, medical evidence is often necessary in order to make that connection."  Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved."  Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


Once the employee makes a prima facie case of work relatedness, the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To overcome the presumption of compensability, the employer must present substantial evidence that the injury was not work‑related.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'."  Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d at 210).  In Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991), the Court explained two possible ways to overcome the presumption (1) produce substantial evidence that provides an alternative explanation that, if accepted, would exclude work‑related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.  In Childs v. Copper Valley Elec. Ass’n, 860 P.2d 1184, 1189 (Alaska 1993), the Court stated that "if medical experts have ruled out work‑related causes for an employee's injury, then Wolfer and Grainger do not require that these experts also offer alternative explanations."


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determining whether medical evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871. "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should he examined by itself."  Id. at 869.  If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Id. at 870.


"Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [trier of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  The weight to be accorded the doctor's testimony must take place after a determination of whether the presumption had been overcome.  Norcon, Inc. v. Alaska Workers' Compensation Board,     P.2d     (No. 4097) (Alaska July 1, 1994).  Finally, there can be no construction in the employee's favor. 1988 SLA ch. 79 §1(b).


We find that the employee has established the required preliminary link.  In Smallwood II, the Alaska Supreme Court said that the "link is often provided by a mere showing that the injury occurred at work." Id. at 316, n.4. Based on the evidence supporting our finding that the employee's injury arose out of and in the course of his employment as well as Dr. Kanady's conclusion that the injury was work related, we find that the statutory presumption attaches to his claim.


We also find that the Municipality has not produced substantial evidence to overcome the statutory presumption.  We find that Dr. Peterson’s testimony is insufficient to rebut the statutory presumption.  The record reflects that Dr. Peterson failed to give consistent answers regarding whether the employee's December 29, 1993, incident was a substantial factor in causing his low back injury.  In reviewing the employee's medical records, Dr. Peterson stated that this incident was a minor contributing factor in causing the employee's injury.  In his deposition, however, Dr. Peterson stated that bending over to tie his shoe at work was a substantial factor in causing the employee's lower back strain.  Moreover, he repeatedly refused to state whether employee's injury was work related.  Accordingly, we find Dr. Peterson's testimony insufficient to overcome the presumption.  We therefore conclude that the employee's injury was connected to his employment.


Even assuming the Municipality rebutted the presumption of compensability with substantial evidence, we would find that the employee proved his claim by a preponderance of the evidence.  We find the employee to be a credible witness despite attempts by the Municipality to impeach his credibility at the hearing.  His testimony demonstrates that his low back injury was related to his employment with the Municipality.


 In weighing the credibility of the doctor's testimony, we give more weight to the conclusions of the employee's treating physician Dr. Kanady than to Dr. Peterson.  Dr. Peterson's physical examination of the employee was limited in scope.  He admitted that the EME was conducted four months after the employee's injury had completely resolved.  While Dr. Peterson vigorously disagreed with Dr. Kanady's loss of cervical lordosis diagnosis, we find that this difference in opinion is merely a function of the different diagnostic methodology and terminology employed by the two physicians.  Dr. Peterson admitted that he did not review or take any X‑rays of the employee or examine his neck in any detail when evaluating Dr. Kanady's diagnosis of loss of cervical lordosis.  Finally, Dr. Peterson failed to state with any degree of consistency that the December 29, 1993 incident was a not substantial factor in the employee's low back injury.  We conclude therefore that the employee's injury was related to his employment and the Municipality is required to pay for his medical treatment.

III. Attorneys' Fees and Costs.


We next consider the employee's request for attorney's fees and costs.  AS 23.30.145(b) provides:


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceeding, including a reasonable attorney fee, The award is in addition to the compensation or medical and related benefits ordered,


We find that the Municipality resisted and controverted paying medical benefits to the employee, and the employee retained an attorney who successfully prosecuted his claim.  Therefore, we will award a fee under subsection 145(b) Alaska Interstate v. Houston, 586 P.2d 618, 620 (Alaska 1978).


We find the employee's attorney provided legal services which resulted in the award of medical benefits to the employee.  We find that it was necessary for the employee's attorney to file a request for a hearing, attend depositions, prepare a brief, and pursue the claim in order to receive the payment of medical benefits.  Because the employee had to be represented to get this matter resolved, we conclude a reasonable attorney's fee should be awarded.


Our regulation 8 AAC 45.180(d) requires that a fee awarded under subsection 145(b) must be reasonably commensurate with the work performed.  It also requires that we consider the nature, length, and complexity of the services performed, as well as the amount of benefits involved.  The court has consistently reminded us of the need to award "fully" compensatory and reasonable fees.  Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 973 (Alaska 1986).


The employee's attorney timely filed an itemized affidavit of the legal services provided.  (Affidavit of Counsel filed July 27, 1994).  He seeks payment of $1342.50 in attorneys fees, $268.00 in paralegal fees and $163.05 in other legal costs.  We have already found the work performed by the employee's attorney was necessary.  Although the litigation was not protracted in length, the issue presented was somewhat complex.  The Municipality did not dispute the 8.95 hours billed by Mr. Lambert or his hourly rate of $150.00.  Accordingly, we will award the amount of attorney's fees requested.


In addition to the legal services documented in the itemized affidavit, we add .5 hour for the time spent presenting the case at the hearing.  Therefore, we award attorney's fees of $1417.50.


The Municipality did not object to the paralegal or other legal costs requested.  Therefore, we award paralegal costs totaling $268.00. In addition, we award other legal costs totaling $163.05.


ORDER
1.  The Municipality shall pay the employee's medical bills for treatment related to the December 29, 1993 work‑related injury.


2.  The Municipality shall pay the employee's attorney directly attorney's fees of $1417.50, and legal costs of $431.05. The total fee award is $1848.55.


Dated at Anchorage, Alaska this 25th day of August, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patti Bailie             


Patti Bailie, 



Designated Chairman



/s/ Darrell F. Smith          


Darrell F. Smith, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may he appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Lawrence K. Nakea, employee/applicant; v. Municipality of Anchorage, employer (self‑insured)/defendant; Case No. 9328230; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 25th day of August, 1994.



Flavia Mappala, Clerk
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     �The employee works a rotating shift which consists of alternating 24 hours on and 24 hours off three times followed by four days off.


     �Paragraph 3.12(a) of the Uniform Standards for Anchorage Fire Department personnel provides in pertinent part:


	All personnel (except those referenced in section 3.4) shall supply themselves with or have available the following items to wear while in Class B or Class C uniforms:





	  a.  Polishable black leather shoes or boots, without design or buckles for in station use (non PPE) . . . .


     �The report summarizing Dr. Peterson's physical examination of the employee was submitted as an exhibit at his deposition.  This report was unsigned and had not been thoroughly reviewed by Dr.  Peterson prior to his deposition.  Ms. Ford indicated at the deposition that a signed report would be forthcoming (Peterson Dep. at 17); however, as of the date of the hearing, no signed report had been submitted to the board.


     �The Municipality also relies on United Parcel Service of America v. Fetterman, 336 S.E.2d 892 (Va. 1985), where the Virginia Supreme Court held that an employee's back injury resulting from bending over to retie his shoe was not compensable because the injury could not be traced to the employment and was merely coincidental to the work. (Municipality Brief at 5). Fetterman is distinguishable from this case.  Unlike here, the facts of Fetterman do not reflect that the employee was injured while bending over to tie the laces on his work required shoes.


     �It was not unreasonable for the employee to change into his uniform shoes at work rather than at home due to the inclimate weather conditions encountered in Anchorage during the winter months.  Given that roads, sidewalks and parking lots in Anchorage are usually blanketed with snow and/or slush in December, it would have been difficult for the employee to maintain the polished condition of his shoes if he wore them to work.  By changing into his shoes at work, the employee was ensuring that his shoes were polished as required by fire department regulation.







