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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MICHAEL KRALMAN,
)



)


Employee,
)


  Applicant,
)
ERRATTA SHEET



)


v.
)
AWCB Case No. 9320618



)

JOHNSON COMPANY, INC.,
)
AWCB Decision No. 94-0211



)


Employer,
)
Filed with AWCB Fairbanks 



)
November 17, 1994


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                   )


At the time our August 26, 1994 decision and order was issued in this case, two lines were electronically omitted from the bottom of page 6.  Those two lines are hereby restored to read as follows:


"In addition, in order to prevail in his claim the employee must explain why he filed his notice of injury more than . . ."


The rest of the sentence on the top of page 7 reads ". . . 30 days after the date of his alleged 1993 injury, as required by AS 23.30.100(a)."


Dated at Fairbanks, Alaska this 17th day of November, 1994 .



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown              


Fred G. Brown, Hearing Officer

MICHAEL KRALMAN,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9320618



)

JOHNSON COMPANY, INC.,
)
AWCB Decision No. 94-0211



)


Employer,
)
Filed with AWCB Fairbanks 



)
August 26, 1994


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                   )


This claim for temporary total disability (TTD) benefits, beginning September 8, 1993, medical costs, transportation costs, a compensation rate adjustment and interest was heard at Fairbanks, Alaska on April 21, 1994.  The employee represented himself.  Attorney Michael McConahy represented the defendants.  The record closed at the end of the hearing.


SUMMARY OF EVIDENCE

The employee claims he injured his cervical spine when he struck his head in July 1991 and again in July 1992.  He said he injured his neck and shoulder a third time on August 25, 1993 when he was struck in the upper back by the unloading chute on a cement truck.  According to the employee, each of these events occurred while working for the employer.


The employee was fired on September 8, 1993, allegedly for alcohol abuse and for theft of construction materials.  A wrongful termination civil lawsuit is pending.


The employee testified that on August 25, 1993, the date of the last injury, the employee left work early for treatment by his chiropractor.  We found no medical record of such treatment in our file.  The first record of treatment contained in our file, following the August 1993 injury, is dated September 22, 1993 by Cary Keller, M.D.  Dr. Keller referred the employee for evaluation by Anchorage neurosurgeon Louis Kralich, M.D.  On September 23, 1993, James Foelsch, M.D., performed electrodiagnostic testing and found C6‑C7 radiculopathy and carpal tunnel syndrome.  On September 29, 1993, after completing a magnetic resonance imaging (MRI) testing, radiologist Jeffrey Zuckerman, M.D., found a right‑sided herniated nucleus pulposus at C5‑C6 and C6‑C7 levels, associated with posteriorly‑projected osteophyles.


The record contains no medical opinions concerning whether the employee's condition was caused by or substantially aggravated by his work for the employer.  The defendants rely on the employee's "late" filing of his report of injury to assert that the claim is barred.  The threshold issue we must decide is the compensability of this claim.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.120(a) provides in pertinent part: "in a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a 'preliminary link between the injury and the employment for the presumption to attach.  This rule applies to the work relationship of the injury and the existence of disability.  Wien Air Alaska v. Kramer, 807 P.2d 471, 473‑74 (Alaska 1991).  It also applies to non‑causation issues such as the need for continuing medical treatment or care under AS 23.30.095(a).  Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).  "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make the connection."  Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


Once the employee makes a prima facie case of work relatedness, the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To make a  prima facie case the employee must present some evidence 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work related.  Id.; Miller v. Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).  In Grainier v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991), the court explained two possible ways to overcome the presumption.  The employer must either produce substantial evidence which 1) provides an alternative explanation which, if accepted, would exclude work related factors as a substantial cause of the disability; or 2) directly eliminates any reasonable possibility that the employment was a factor in the disability.


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.  If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements

of his claim by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  Finally, there can be no construction in the employee's favor. 1988 SLA ch. 79 §1(b).


Inconclusive or doubtful medical testimony must be resolved in the employee's favor.  Land & Marine Rental Co., v. Rawls, 686 P. 2d 1187, 1190 (Alaska 1984); Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755, 758 (Alaska 1980); Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978); Beauchamp v. Employers Liability Assurance Co., 477 P.2d 933, 996‑7 (Alaska 1970).  We are free to judge witness credibility, however, only after the presumption is overcome and the burden of proof is placed on the employee.  Norcon, Inc. v. AWCB,     P.2d     Op. No. 4097 (Alaska, July 1, 1994).


In Wolfer, the Supreme Court stated at 871:


[T]he board need not always hear expert medical testimony to decide whether or not employment was a substantial factor in causing an injury.  Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical f acts involved.  If lay evidence is sufficiently probative to establish causation in some cases, we see no reason why it should not also be sufficient to establish a lack of causation in appropriate circumstances.


Unfortunately, the record in this case contains no medical report stating an opinion about whether the employee’s claim is compensable.  Therefore, we must rely solely on lay testimony to establish a presumption of compensability, to overcome the presumption of compensability and to determine the merits of the claim by a preponderance of the evidence.


We find this case is medically complex.  Dr. Keller referred the employee for various medical evaluations to determine the cause of the employee's back and neck complaints.  Dr. Foelsh identified right C6‑C7 radiculopathy and carpal tunnel syndrome.  Dr. Zuckerman identified a right‑sided herniated nucleus pulposus at the C5‑C6 and C6‑C7 levels, associated with posteriorly projecting osteoplytes.  Later, on October 12, 1993, Jon Lieberman, M.D., identified a left inguinal hernia which he reported the employee associated with constipation which occurred after taking medication for the disc problem.  On October 28, 1993 Dr. Kralick concluded the employee "would be a reasonable candidate for surgery on the cervical spine .... "


In short, we find medical evidence is required to raise and rebut the presumption of compensability.  Based on the lack of such evidence in this case relating the employee's condition to his work, we find his claim must be denied.  In the event the employee finds he is able to produce medical evidence that his medical condition is work related, we would consider modifying this decision under the procedure outlined in AS 23.30.130 and 8 AAC 45.150.


If we are asked to modify this decision, the employee must comply with 8 AAC 45.150 which reads as follows:


(a)The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.


(b) A party may request a rehearing or modification of a board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with 8 AAC 45.060.


c) A petition for a rehearing or modification based upon change of conditions must set out specifically and in detail the history of the claim from the date of the injury to the date of filing of the petition and the nature of the change of conditions.  The petition must be accompanied by all relevant medical reports, signed by the preparing physicians, and must include a summary of the effects which a finding of the alleged change of conditions would have upon the existing board order or award.


(d) A petition for a rehearing or modification based on an alleged mistake of f act by the board must set out specifically and in detail


  (1) the facts upon which the original award is based;


  (2) the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or the party's discovered evidence supporting the allegation could not have discovered and produced at the time of the hearing; and


  (3) the effect that a finding of the alleged mistake would have upon the existing board order or award.


(e) A bare allegation of change of conditions or mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or a modification.


(f) in reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition.  The board, in its discretion, will decide whether to examine previously submitted evidence.

30 days after the date of his alleged 1993 injury, as required by AS 23.30.100(a).  AS 23.30.100(d)(2) permits us to excuse the filing of a late notice if the employee provides "some satisfactory reason notice could not be given."  This issue was addressed at the instant hearing, but based on our decision stated above, that the claim is denied on its merits, we decline to decide this issue at this time.  In the event the employee seeks modification of our decision, we will consider this issue again, taking into account any additional arguments or evidence presented by the parties.


ORDER

The employee's claim for workers' compensation benefits is denied and dismissed.


Dated at Fairbanks, Alaska this 25th day of August, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown               


Fred G. Brown, 



Designated Chairman



 /s/ John Giuchici                


John Giuchici, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the off ice of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Michael Kralman, employee/applicant; v. Johnson Company, Inc., employer; and Alaska National Insurance Co., insurer/defendants; Case No. 9320618; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 25th day of August, 1994.



Cathy D.Hill, Clerk
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