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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ROBERT L. WULF,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8929148


v.
)



)
AWCB Decision No. 94-0215

LAIDLAW TRANSIT, INC.,
)



)
Filed with AWCB Anchorage


Employer,
)
August 26, 1994



)


and
)



)

NATIONAL UNION FIRE INS.,
)



)


Insurer,
)


  Defendants.
)

                                   )


We heard this request to determine jurisdiction over attorney's fees in Anchorage, Alaska on June 1, 1994.  The employee was not present.  William Soule, the attorney who represented the employee on his claim which had been previously settled, was present.  Attorney Tracey Knutson represented the employer and insurer (employer).  We closed the record when the hearing concluded.


ISSUE

1.  Do we have jurisdiction to determine an award of fees for attorney Soule's services to Blue cross in obtaining reimbursement of medical costs from the employer?


2.  If we have jurisdiction, must we approve the attorney's fees?


EVIDENCE SUMMARY AND ARGUMENTS

In the underlying claim in this matter, the employee sustained an injury on October 26, 1989.  He eventually retained attorney Soule to represent him after a dispute developed with the employer.  The parties ultimately settled the claim by Compromise and Release (C&R) which we approved on August 12, 1993.


At page eight of the C&R, the parties agreed that the "employer and carrier shall be responsible under the terms of the Alaska Workers' Compensation Act for reasonable and necessary past and future medical expenses which are attributable to the employee's right shoulder and left knee conditions as described herein."  However, there was no specific provision for payment of past medical costs, and the costs were not specifically enumerated in the C&R.


Subsequently, attorney Soule was hired by Blue Cross/Blue Shield of Utah (Blue Cross) to seek reimbursement of medical costs paid by Blue Cross.  At an April 25, 1994 prehearing conference, attorneys Soule and Knutson stipulated inter alia, that 1) Blue Cross has a subrogated interest totalling $16,616.23; 2) none of that interest went directly to the employee, 3) instead, the employer paid that amount to Blue Cross; 4) Blue Cross has an agreement to pay Soule one‑third that amount.


Attorney Chancy Croft testified on Soule’s behalf.  Among other things, he asserted that the only parties who have standing to object to payment of Soule's fees by Blue Cross are the employee and Blue Cross.  Attorney Soule contends we have no jurisdiction over this matter because he was not representing the employee, and the employee is not affected by Soule's representation of Blue Cross.  Moreover, he argues that there is nothing in the C&R to indicate the employer agreed to pay Blue Cross.


The employer and insurer argue that the issue is whether attorney Soule should be paid twice for the same work.  They contend, via the testimony of adjuster Becky Carney, that it was their intent to pay all work‑related medical bills once readable copies were submitted and they determined the work‑relatedness of the bills.  They argue that the monies paid to Blue Cross were for medical benefits paid on the employee's behalf.  They assert Soule already received a fee, in the C&R, for the medical costs ultimately paid to Blue Cross, and it would be improper for him to get paid again.


Soule responds that whether he gets paid attorney's fees by Blue Cross is between him and Blue Cross.  He questions why the employer and insurer are concerned that he gets paid fees from a third‑party insurer.  In addition, he argues that the fees paid by Blue Cross to him were not based on a "claim" for benefits.  He adds that the fees he received from Blue Cross were not the employee's money; i.e., the money did not come out of the employee's pocket.  Rather, the fees were for Soule's efforts in getting reimbursement for Blue Cross from the employer and insurer.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.145 states in pertinent part:


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


In addition, AS 23.30.260 states:


A person is guilty of a misdemeanor, and upon conviction is punishable for each offense by a fine of not more than $1,000, or by imprisonment for not more than one year, or by both, if the person


  (1) receives a fee, other consideration, or a gratuity on account of services rendered in respect to a claim, unless the consideration or gratuity is approved by the board or the court; or


  (2) makes it a business to solicit employment for a lawyer or for oneself in respect to a claim or award for compensation.


We find, in this case, that Blue Cross is not a claimant under AS 23.30.145(b).  We find Blue Cross is a third‑party medical insurer who paid the employee's medical costs regardless of their work‑relatedness.  As such, we find Blue Cross provided an insurance plan for the employee via his employment status with the employer.
  Therefore, we find AS 23.30.145(h) inapplicable.


However, under AS 23.30.260, we must approve fees for services in respect to a claim.  Accordingly, we conclude we have jurisdiction over those fees.  We find Employee made a claim, but Blue Cross did not.  Nonetheless, even if Soule provided services for Blue Cross in respect to a claim, we find our specific approval of Soule's fees from Blue Cross is unnecessary.


Our regulation 8 AAC 45.180(c) (1) states in pertinent part: "Board approval of an attorney fee is not required if the fee (1) is to be paid directly to an attorney under the applicant’s . . . insurance plan."  We find Blue Cross provided just such a plan.  Therefore, although we have concluded we have jurisdiction, we further conclude, under 8 AAC 45.180(c)(1), that our approval is not required.  Accordingly, the employer's request that we act on this matter is denied and dismissed.


ORDER

The employer and insurer's request that we act on the attorney's fee agreement between William Soule and Blue Cross/Blue Shield of Utah is denied and dismissed.


Dated at Anchorage, Alaska this 26th day of August, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson            


M. R. Torgerson,



Designated Chairman



 /s/ Patricia Vollendorf       


Patricia Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Robert L. Wulf, employee/applicant; V. Laidlaw Transit, Inc., employer; and National Union Fire Insurance, insurer defendants; Case No.8929148; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 26th, day of August, 1994.



Flavia Mapala, Clerk
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     �See Moretz v. O'Neill Investigations, 783 P.2d 764, 766 (Alaska 1989).







