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PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DON E. VANDIVER,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case Nos.
9131682


v.
)

9129739



)

ALASKA ENVIRONMENTAL
)
AWCB Decision No. 94-0224

SPECIALIST, INC.,
)



)
Filed with AWCB Anchorage


Employer,
)
August 31, 1994



)


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                   )


The employee's claim for temporary total disability (TTD) benefits and attorney's fees and costs was heard on July 22, 1994, in Anchorage, Alaska.  The employee was present and represented by attorney Michael J. Patterson.  The employer and its insurer were represented by attorney Rhonda L. Reinhold.  The record closed on August 17, 1994, the first regularly scheduled hearing date after post‑hearing briefs were to be filed.


SUMMARY OF THE EVIDENCE

It is undisputed that Vandiver, a truck driver and heavy equipment operator, injured his left ankle on November 19, 1991 and his right ankle on November 21, 1991, while working for the employer.


After initially seeing a physician's assistant at the work site, Vandiver sought medical treatment with Michael J. Geitz, M.D., an orthopedic surgeon, on December 4, 1991.  Dr. Geitz noted that both ankles were quite swollen and he diagnosed bilateral ankle sprains.  He recommended bilateral air casts, crutches and physical therapy.  Vandiver underwent a physical therapy program at Eagle River Physical Therapy, Inc. between December 10, 1991 and January 10, 1992.  In a physical therapy progress note from Eagle River Physical Therapy, Inc. dated January 13, 1992, it was noted the employee stopped the program because he was anxious to return to work as a dozer operator and wanted to continue on his own independent conditioning program.  When Dr. Geitz examined the employee on March 25, 1992, he noted the employee still had some symptoms, but released him to light duty work with the use of braces.


At the insurer's request, Edward M. Voke, M.D., an orthopedic surgeon, examined and evaluated Vandiver on April 28, 1992.  He diagnosed chronic ankle sprains and degenerative arthritis in both ankles.  Dr. Voke concluded the employee had reached medical stability, further treatment was not indicated, no permanent partial impairment resulted, and he was capable of working as a truck diver at that time.


The record reflects that Vandiver did not seek treatment again from a physician until he returned to Dr. Geitz on February 24, 1993.  In a report of that date, the doctor noted lateral instability of both ankles, slightly positive drawer signs on both sides, and inversion was "very lose."  To Dr. Geitz, stress x‑rays demonstrated "considerable lateral instability and tilt, left more than right."  He diagnosed post‑injury strains with chronic lateral instability and pain.  The doctor thought that surgical lateral ligament reconstruction would be appropriate if a bone scan did not show articular damage.  After the scan was performed, Dr. Geitz recommended the surgery on March 3, 1993.


On a return visit to Dr. Geitz on June 30, 1993, the employee said he had reinjured his right ankle just a couple of days before.  The doctor's examination was unchanged other than the finding of an acute right ankle sprain.


In light of Dr. Geitz' recommendation for surgery, the insurer had the employee examined and evaluated again by Dr. Voke on December 4, 1993.  He diagnosed "chronic ankle sprains, right and left; chronic synovitis with lateral collateral ligament instability."  Dr. Voke did not feel there was any more laxity present than there was when he examined Vandiver in April 1992.  He again found the employee to be medically stable and could return to work as a truck driver if he could avoid working on uneven ground.


Because there was a dispute between Drs. Geitz and Voke regarding medical stability and need for surgery, we selected Douglas G. Smith, M.D., an orthopedic consultant, to perform a second independent medical evaluation.
  After performing a physical examination of the employee on March 2, 1994 and reviewing his medical history and imaging studies, Dr. Smith issued his report on April 2, 1994.  Regarding the question of when Vandiver's ankles became medically stable, Dr. Smith stated, "[i]n terms of the general definition of medical stability, I would concur with Dr, Geitz' idea that he could have been considered medically stable in approximately May of 1992 when he would have been six months post injury."


At the hearing, Ken Ryther, a physician's assistant working for Eagle River Primary Care, testified he was a friend of the employee's who had provided some care to him between April 1992 and February 1993.  It was his belief that a sprain will not resolve within six months.  He also thought Vandiver was not physically capable of returning to heavy equipment operating.  He also disagreed with Dr. Voke's assessment that the employee could have returned to truck driving in April 1992.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Compensation for temporary total disability is provided for in AS 23.30.185 and it states:


In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability‑occurring after the date of medical stability. (Emphasis added).


AS 23.30.26.9(21)
 states:


  "medical stability" means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical case or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence.


Based on these statutory provisions, the first question is whether medical stability can be presumed in this case because, at some point in the employee's period of recovery, 45 days elapsed without there being any "objective measurable improvement" in his condition.  We find it must be presumed in this case that Vandiver reached medical stability no later May 1, 1992.  This determination is based on several factors.


First, Dr. Geitz, Vandiver's treating physician for five months, released him for light duty work on March 25, 1992.  While the doctor noted the employee was not totally symptom‑free at that time, his modified release indicates he felt Vandiver had reached some degree of medical stability.  Next, Dr. Voke, after reviewing the employee's medical records and performing an examination, determined on April 28, 1992 that Vandiver's condition was medically stable, and he was in no need of further medical treatment.  Thirdly, Dr. Smith, who performed an independent medical evaluation for us in March 1994, found the employee would have reached medical stability by May 1992, which was approximately six months post‑injury.  Finally, the employee's actions themselves attest to the fact that he had reached medical stability by May 1992.  He stopped participating in a physical therapy program, returned to work, and did not seek further medical treatment again until February 24, 1993.


Next, we must determine whether the presumption has been rebutted by clear and convincing evidence.  "Clear and convincing evidence has been defined by the Alaska Supreme Court as "belief that the truth of the asserted facts is highly probable."  Saxton v. Harris, 385 P.2d 71,72 (Alaska 1964).  This is a higher standard of persuasion than the "preponderance of the evidence" which requires only a showing that "the asserted facts are probably true." Id.


In support of Vandiver's claim is his testimony and that of Ryther.  The employee testified that not only did his ankles not improve after his injuries, but they got progressive worse.  Ryther, a physician's assistant, disagreed with the medical opinions of Drs.  Geitz, Voke, and Smith.  He did not believe Vandiver reached medical stability within six months of his injuries.  He also disagreed with Dr. Voke's assessment that the employee was physically capable of driving a truck in April 1992.


We do not find this evidence to be such that it meets the standard of clear and convincing evidence which is necessary to overcome the presumption that the employee was medically stable no later than May 1, 1992.  In other words, in light of the medical opinions of two orthopedic surgeons and an orthopedic consultant, we are not left with the belief that the employee's asserted facts are "highly probable."  Consequently, Vandiver's claim for TTD benefits must be denied and dismissed.


The final question is whether the employee is entitled to attorney’s fees and costs.  Since we have not awarded compensation, the employee is not entitled to statutory minimum attorney's fees under AS 23.30.145(a).  Similarly, Vandiver’s attorney has not been successful in prosecuting his claim for TTD benefits and, as such, reasonable attorney's fees and costs cannot be awarded under AS 23.30.145(b).  Accordingly, the Vandiver's claim for attorney's fees and costs must also be denied and dismissed.


ORDER

1.  The employee's claim for temporary total disability benefits is denied and dismissed.


2.  The employee’s claim for attorney's fees and costs is denied and dismissed.


Dated at Anchorage, Alaska this 31st day of August, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder            


Russell E.  Mulder, 



Designated Chairman



 /s/ Patricia A. Vollendorf       


Patricia A. Vollendorf, Member



 /s/ S.T. Hagedorn                


S.T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Don E. Vandiver, employee / applicant; v. Alaska Environmental Specialist, Inc., employer; and Alaska National Insurance Co., insurer / defendants; Case Nos. 9129739 & 9131682; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 31st day of August, 1994.



Flavia Mappala, Clerk
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     �AS 23.30.095(k) provides in pertinent part:





	In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, compensability between the employee's attending physician and the employer's independent medical evaluation, a second independent medical evaluation shall be conducted by a physician or physicians selected by the board from a list established and maintained by the board.


     �In Municipality of Anchorage V. Leigh, 823 P.2d 1241 (Alaska 1992), the Alaska Supreme Court held the legislature, in enacting the definition of "medical stability" found in this subsection, had the constitutional authority to narrow the scope of the presumption of compensability it had provided for in AS 23.30.120(a).







