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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

RICHARD BERGIEL,
)



)


Employee,
)


  Respondent,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8621328



)

GILMORE CONSTRUCTION CO.,
)
AWCB Decision No. 94-0226



)


Employer,
)
Filed with AWCB Anchorage



)
September 1, 1994


and
)



)

ALPAC/INA,
)



)


Insurer,
)


  Petitioners.
)

                                     )


A stipulation for calculation of a Social Security offset and reimbursement of an overpayment under AS 23.30.225(b) and AS 23.30.155(j) respectively, was submitted for decision on the written record in Anchorage, Alaska.  The employee is represented by attorney Joseph A. Kalamarides.  The employer and insurance company are represented by attorney James E. Hutchins.  The record closed on August 19, 1994, when we next met after the time for pleadings expired.


ISSUES

1.  Whether to issue a decision on the parties' stipulation.


2.  Whether to grant the stipulation for offset under AS 23.30.225(b) due to the employee's receipt of Social Security disability benefits.


3.  Whether the employer is allowed to withhold 20 percent of the employee's future installments of permanent total disability (PTD) compensation in order to recover the claimed overpayment.


CASE SUMMARY

There is no dispute that the employee sustained a work‑related injury on August 22, 1986.  He currently receives workers' compensation benefits at the weekly rate of $362.84.


On July 3, 1993, the employee was awarded Social Security disability benefits in the amount of $1016.90 retroactive to March 1, 1992. (Notice of Award dated July 3, 1993).  However, the Social Security Administration ("SSA") reduced the employee's Social Security benefits to $611.00 to offset the amount of workers' compensation benefits he was receiving for the same disability.  For the period beginning December 1, 1993, and continuing to the present, the employee receives $642.00 in Social Security disability benefits.


On April 19, 1991, the employee filed an Application for Adjustment of Claim seeking permanent total disability (PTD) compensation, attorney's fees and legal costs. (Application for Adjustment of Claim dated April 19, 1991).  The employer controverted the claim.  On November 5, 1993, and November 16, 1993, respectively, the employer filed a petition for approval of a Social Security offset retroactive to March 1, 1992. (Petitions for Offset dated November 5, 1992, and November 16, 1993).  Shortly thereafter, the board approved a Compromise and Release (C&R) between the parties in which the employer agreed to pay PTD, attorney's fees and legal costs to the employee. (Partial compromise and Release dated November 26, 1993).  The employer's claim for a Social Security offset was specifically reserved under the terms of the C&R. (Partial Compromise and Release at 3).


On June 7, 1994, a stipulation was submitted wherein the parties agreed to a Social Security offset. (Stipulation For Entry of Order Approving Social Security offset filed June 7, 1994).  The parties agreed that the employer was entitled to offset $93.51 from the employee's weekly PTD benefits.  The parties also agreed that the employer was entitled to reduce the employee's weekly workers' compensation benefit by an additional 20 percent of the reduced weekly rate to recoup the overpayment of PTD benefits from March 1, 1992, to the present.


In addition to filing the stipulation, the employer concurrently filed an Affidavit of Readiness for Hearing requesting a hearing on the written record.  The employee did not object or request an in‑person hearing.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Stipulation.


The parties' stipulation which seeks our approval for a Social Security offset states in pertinent part:


There being no dispute as to any material fact, the parties stipulate and agree as follows:


1.  Periodic Social Security disability insurance benefits have been payable to Richard Bergiel from March 1, 1992, through the present and continuing, in accordance with 42 U.S.C. §§401‑433.


2.  These Social Security benefits have been paid to Mr. Bergiel for the injury and resulting disability for which a claim has been filed against the employer herein under AS 23.30.005 et seq.


3.  The employer in this workers' compensation matter has been paying Mr. Bergiel weekly disability compensation from October 13, 1986, through the present and continuing, at the rate of $362.84 per week.


4.  Mr. Bergiel's average weekly wage for purposes of Social Security benefits was $630.00. His average weekly wage for purposes of compensation under the Alaska Workers' Compensation Act was $605.26. Thus, the maximum combined weekly benefit, pursuant to AS 23.30.225(h) is $504.00 (80% x $630.00).


5.  Mr. Bergiel’s initial monthly Social Security Benefit entitlement was $1,016.90. Thus, his initial weekly benefit entitlement was $234.67.


6.  When the weekly Social Security benefit is added to the weekly workers' compensation benefit, the combined total of these benefits is $597.51. This sum exceeds the maximum combined benefit under AS 23.30.225(h) by the sum of $93.51.


7.  Therefore, Mr. Bergiel's weekly workers' compensation benefit should be reduced by the sum of $93.51 per week throughout the duration of his entitlement to the above‑described Social Security benefit, beginning March 1, 1992. This will result in a reduced weekly workers' compensation rate of $269.33.


8.  As a consequence, there has been an overpayment of disability compensation payments to Mr. Bergiel under the Alaska Workers' Compensation Act in the amount of $93.51 per week from March 1, 1992, through the date when the employer first takes the Social Security offset to he approved by the Alaska Workers' Compensation Board as a result of this stipulation.  The employer is entitled to reduce Mr. Bergiel's weekly workers' compensation payment by an additional 20% of the reduced weekly rate in order to recoup the overpayment.


9.  As an accommodation to Mr. Bergiel, so that he might apply to the Social Security Administration for reimbursement of the offset which has been taken from his Social Security check, see 42 U.S.C. §424&(d), the employer will not begin taking the Social Security offset or the 20% recoupment of the overpayment until sixty (60) days after the date on which this stipulation is approved by an order of the Alaska Workers' Compensation Board.


10.  The employer has filed a petition and an amended petition for approval of the requested Social Security offset.  These petitions were filed on November 5, 1993, and November 17, 1993, respectively.  Pursuant to 8 AAC 45.050(f), the parties request that the Board approve by order the terms of this stipulation.

(Stipulations filed June 7, 1994, at 1‑3).


Stipulations are discussed in 8 AAC 45.050(f)(1)‑(4):

(1)  If an application or petition has been filed and the parties agree (A) that there is no dispute as to any material fact, (B) to the dismissal of the claim or petition, or (C) to the dismissal of a party, a stipulation signed by all parties may be filed, consenting to the immediate issuance of an order based upon the stipulation.

(2)  Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing.

(3)  Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause, relieves a party from the terms of the stipulation.  A stipulation waiving an employee's right to benefits under the Act is not binding unless the stipulation is submitted in the form of an agreed settlement, conforms to AS 23.30.120 and 8 AAC 45.160, and is approved by the board.

(4)  The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter as prescribed by the Act, any stipulation to the contrary notwithstanding.


Here, we choose to rely on the parties, stipulation in making our determination.  Based on that stipulation, we find there is no dispute as to any material fact.  Further, we find, based on the stipulation and a review of the record, that the employer is entitled to a Social Security offset as discussed below.


II.  Entitlement to Social Security Offset.


AS 23.30.225(b) provides:


When it is determined that, in accordance with 42 U.S.C. 401‑403, periodic disability benefits are payable to an employee or the employee's dependents for an injury for which a claim has been filed under this chapter, weekly disability benefits payable under this chapter shall be offset by an amount by which the sum of (1) weekly benefits to which the employee is entitled under 42 U.S.C. 401‑403, and (2) weekly disability benefits to which the employee would otherwise be entitled under this chapter, exceeds 80 percent of the employee’s average weekly wages at the time of injury.


South‑central panels of the Alaska Workers' Compensation Board have concluded that AS 23.30.225(b) and 42 U.S.C. 424(a) are in pari materia and must therefore be construed together.  Stanley v. Wright‑Shuchart‑Harbor, AWCB No. 82‑0039 (February 19, 1982); aff'd 3AN‑82‑2170 (Alaska Super. Ct. May 10, 1983); Thornton V. VECO, Inc., AWCB No 87‑0305 (November 27, 1987).  Under the Social Security Act, 42 U.S.C. 401 et seq., the maximum monthly amount a recipient is allowed in combined Social Security and workers' compensation benefits is 80 percent of the person's average current earnings.  The Act authorized the SSA to reduce Social Security payments to a recipient when that combined total exceeds the 80 percent threshold.


Some states' workers' compensation laws allow the workers' compensation payor to reduce an employee's workers' compensation benefits to the 80 percent level.  If such a law was enacted before 1981, the Social Security Act will recognize the state provision.  Our Workers' Compensation Act contained such a provision before 1981.  Under such a provision, the employee receives the full Social Security entitlement but gets a reduced workers' compensation amount when the combined benefits exceed the 80 percent aggregate.  This provision effectively reallocates the burden for paying some benefits from the workers' compensation system to the SSA system.  See generally Green v. Kake Tribal Organization, 816 P.2d 1363 (Alaska 1991).


In calculating compensation offsets under AS 23.30.225, we have concluded that when the computation of the employee's average weekly wage based on the SSA'S average current earnings is greater than the average weekly wage (now gross weekly earnings) under AS 23.30.220, the offset under As 23.30.225(h) must be based on the SSA's average current earnings.  See Stanley v. Wright-Shuchart‑Harbor, AWCB No. 82‑0039 (February 19, 1982) aff'd 3 AN 82‑2170 (Alaska Super. Ct. May 10, 1983); Thornton v. VECO, Inc., AWCB 87‑0305 (November 27, 1987).
  Here, we find the offset should be calculated using the SSA's average current earnings because it yields a higher AWW than the AWW under AS 23.30.220.  Based on the employee's average monthly earnings of $2730.00, his AWW is $630.00 ($2730.00 x 12/52 = $630.00).
  Using this figure and the 80 percent maximum allowed in AS 23.30.225(b) for combined Social Security disability benefits and Workers' Compensation benefits, we compute the maximum combined benefits the employee can receive to be $504.00 ($630.00 x .8 = $504.00).  Because the employee receives combined benefits totaling $597.51 per week, we find that the employer is entitled to an offset of $93.51 per week, thus reducing his PTD compensation rate to $269.33 ($362‑84 ‑ $93.51 = $269.33). Accordingly, we approve the stipulation to the extent reflected in our offset calculation.


We note that the SSA is currently reducing the employee's Social Security benefits because he receives workers' compensation benefits.  We find it inconsistent with the purposes of our Alaska Workers' Compensation Act to have the employee's compensation benefits reduced by both the SSA and the employer.  We therefore grant the parties' request that the employer may commence its offset 60 days from the date of this decision to allow the employee to apply to the SSA for reimbursement of the offset that has been taken from his Social Security check.


III.  Entitlement to Reimbursement for Overpayment.


We find the offset should be retroactive to March 1, 1992, the date the employee became entitled to Social Security disability benefits.  We further find this retroactive application will create an overpayment of PTD compensation from March 1, 1992, to the present.  If the SSA adjusts the employee's benefits retroactively because of the employer's right to the offset, the employee must notify the employer immediately and provide a copy of the applicable documents he receives from the SSA.  Under AS 23.30.155(j), the employer may reduce the employee's future benefits by 20 percent to recover any resulting overpayment.  Moreover, we retain jurisdiction to review and modify our decision and order if we receive written notification from the parties or the SSA that it will not reduce the employee's Social Security benefits.


ORDER

1.  The parties' stipulation requesting approval of a Social Security offset is granted.


2.  The employer shall offset the employee's PTD compensation by $93.51 per week, effective 60 days from the date of this Decision and Order.


3.  The employer may recoup the resulting overpayment of past PTD compensation at the rate of 20 percent per installment, effective 60 days from the date of this Decision and order.  We retain jurisdiction to review and modify this Decision and Order if we receive notification from the parties or the SSA that it will not reduce the employee's Social Security benefits 


Dated at Anchorage, Alaska this 1st day of September, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patti Bailie           


Patti Bailie, 



Designated Chairman



 /s/ Florence Rooney        


Florence Rooney, Member



 /s/ Patricia Vollendorf    


Patricia Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless am interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Richard Bergiel, employee / respondent Construction Co., employer; and ALPAC/INA, insurer / petitioner, Case No. 8621328; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska this 1st day of September, 1994.



Charles Davis, Clerk

SNO

�








     �The increase in monthly Social Security disability compensation from $611.00 to $642.00 reflected a cost of living adjustment made by the SSA in December 1992.





     �In 1988, our southern panel departed from that procedure.  Based on its interpretation of AS 23.30.225, the panel concluded that our average weekly wage must be used in all instances. Milner v. Hull Cutting Co., AWCB No. 88�0277 (October 26, 1988).  The south�central panels have continued to follow the original procedure for reasons explained in Henry v. Enserch Alaska Construction, AWCB No. 90�0059 (March 30, 1990). See also, Shirley v. Underwater Construction, Inc., AWCB No. 91�0200 (July 17, 1991); aff'd Underwater Construction, Inc. v. Shirley, 3 AN-91�6701 (Alaska Super. Ct. September 21, 1992).  On appeal, Superior Court Judge Fabe affirmed the decision finding the Henry panel's reasoning persuasive.  We agree with Judge Fabe's decision, and the reasoning of the south�central panels in Henry and other decisions, and conclude that we must base any offset on the higher of the average weekly wages.


     �The employee's gross weekly wage for purposes of compensation under AS 23.30.220 is $605.26.







