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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

FREDDIE L. CARTER,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9219436



)

B & B CONSTRUCTION CO.,
)
AWCB Decision No. 94-0230



)


Employer,
)
Filed with AWCB Fairbanks



)
September 9, 1994


and
)



)

PROVIDENCE WASHINGTON INS. CO.,
)



)


Insurer,
)


  Defendants.
)

                                   )


This claim for workers' compensation was heard at Fairbanks, Alaska on March 24, 1994.  The employee was represented by paralegal Peter Stepovich of the Stepovich Law office.  Attorney Michael McConahy represented the defendants.  The record closed at the end of the hearing.


FACTUAL BACKGROUND

It is undisputed the employee injured his neck and shoulder on August 23, 1992 while working for the employer.  He signed a Report of Injury on September 3, 1992.  The employee initially went to the emergency room, then to orthopedist Robert Dingeman, M.D.  Dr. Dingeman referred the employee to orthopedist John Joosse, M.D.  Dr. Joosse eventually performed a cervical fusion at the C5‑6 and C6‑7 levels.  The employee was paid workers' compensation benefits, including temporary total disability (TTD) and medical benefits and, when found medically stable in April 1993, permanent partial impairment (PPI) benefits.  The employee injured his lower back shoveling snow in January 1993 and presented at the emergency room on January 23, 1993.  His treating physician, Dr. Joosse, found that the low back pain associated with the snow shoveling incident was not work‑related (chart note of January 27, 1993 and Rating Evaluation, impression 13, dated May 26, 1993).  Dr. Joosse found the employee's cervical spine was probably medically stable as of February 8, 1993 and definitely was stable as of April 2, 1993 (February 8, 1993 and April 2, 1993 chart notes).  Dr. Joosse found a permanent impairment of 10% of the whole man in his Rating Evaluation.  The employer paid the appropriate PPI benefits (June 4, 1993 Compensation Report).


Meanwhile, on June 1, 1993 the employee changed treating physicians from Dr. Joosse to orthopedist Edwin Lindig, M.D.  Dr. Lindig found the employee's medical condition stable as of June 24, 1993.  He has not, however, given a PPI rating and testified that he wishes to perform additional tests before making a rating.


After the employee injured his back shoveling snow the employer controverted medical bills and treatment related to the low back (Controversion dated February 5, 1993).  Dr. Joosse had found the employee was not complying with physician's orders regarding therapy and that his non‑compliance seriously affected the full potential of recovery.  Accordingly, the employer also controverted the employee's TTD benefits on February 16, 1993 because of this non‑compliance (Controversion Notice dated February 16, 1993).  Additionally, the employer reasons, since the employee was found to probably be medically stable on February 8, 1993 and was unequivocally found stable on April 2, 1993, he is not entitled to wage loss benefits after that date.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
Presumption of Compensability

AS 23.30.120(a) provides in pertinent part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment for the presumption to attach.  This rule applies to the work relationship of the injury and the existence of disability.  Wien Air Alaska v. Kramer, 807 P.2d 471, 473‑74 (Alaska 1991).  It also applies to non‑causation issues such as the need for continuing medical treatment or care under AS 23.30.095(a).  Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).  "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make the connection."  Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


Once the employee makes a prima facie case of workrelatedness, the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To make a prima facie case the employee must present some evidence 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not workrelated.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'." Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).  In Grainger v. Alaska Workers’ Compensation Board, 805 P.2d 976, 977 (Alaska 1991), the court explained two possible ways to overcome the presumption.  The employer must either produce substantial evidence which 1) provides an alternative explanation which, if accepted, would exclude workrelated factors as a substantial cause of the disability; or 2) directly eliminates any reasonable possibility that the employment was a factor in the disability.


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.  If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  Finally, there can be no construction in the employee's favor.  1988 SLA ch. 79 § 1 (b).


Inconclusive or doubtful medical testimony must be resolved in the employee's favor.  Land & Marine Rental Co., v. Rawls, 686 P. 2d 1187, 1190 (Alaska 1984; Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755, 758 (Alaska 1980); Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978); Beauchamp v. Employee’s Liability Assurance Co., 477 P.2d 993, 996‑7 (Alaska 1970).  We are free to judge witness credibility, however, only after the presumption is overcome and the burden of proof is placed on the employee.  Norcon. Inc. v. AWCB,     P.2d    , Op. No. 4097 (Alaska, July 1, 1994).

Compensability of Low Back Condition

Dr. Lindig testified that the employee's complaints of pain radiating into his leg after the date of work‑related injury may be a sign that the employee injured his low back at work.  The employee testified that he did mention low back pain to his treating physicians but that his chief complaints at the time related to his upper back.


If this equivocal testimony is sufficient to raise a presumption of compensability of the low back condition, we find Dr. Joosse's unequivocal testimony, that the low back condition is not work‑related, is substantial evidence to overcome the presumption.  Moreover, we find Dr. Joosse's clear statement of medical opinion preponderates the evidence in this case in favor of the employer.  Accordingly, we conclude the employee's claim for workers' compensation benefits associated with his low back condition must be denied.

Temporary Total Disability Benefits

The employee has filed a claim for TTD from February 15, 1993 and continuing.  At hearing, he modified the TTD request to conclude the TTD on June 24, 1993.  AS 23.30.185 states that "Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability." Medical stability is defined at AS 23.30.265(21) as follows:


"medical stability" means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence.


In this case the employee' s first treating physician, Dr. Joosse, found the employee probably medically stable as of February 8, 1993, and positively stable as of April 2, 1993.  The employee's subsequent treating physician, Dr. Lindig, found the employee stable as of June 24, 1993.  At hearing, however, Dr. Lindig testified the employee's cervical fusion was not firm at the C6‑7 level.  Accordingly, he concluded that physical therapy or a second surgery may be necessary.  If additional surgery is required, then likely clear and convincing evidence will exist to overcome the presumption of medical stability.


Presently, however, we find there are only two windows of time in which TTD could be an issue; the time from the noncompliance controversion until medical stability (February 16, 1993 through April 4, 1993) or the time from the controversion until Dr. Lindig's opinion of medical stability (February 16, 1993 through June 24, 1993).  The employer contends that no additional period of TTD exists.  The employer points to the employee's failure to comply with the medical regime of his treating doctor and to his own doctor's conclusion that the employee's noncompliance was impeding his recovery.


The employee acknowledged he failed to appear for scheduled physical therapy treatments but stated that cold weather conditions, lack of a telephone, and lack of transportation were the reasons.  Based on the evidence before us, we find the employee reached medical stability on April 2, 1993, the date Dr. Joosse found the employer was positively stable.  Dr. Joosse's April 2, 1993 report overcomes the presumption of continuing compensability. See Carter, 818 P.2d at 665.  Additionally, we find this report, together with the balance of his medical records, preponderates in favor of medical stability and an end to TTD eligibility on April 2 , 1993.  Accordingly, we find the employee's entitlement to TTD ended on that date. in the event the employee undergoes additional surgery to repair a failed fusion, however, we may revisit the issue.

Permanent Partial Impairment

Dr. Joosse rated the employee with a permanent partial impairment of 10% of the whole man under the American Medical Association Guides to the Evaluation of Permanent Impairment (AMA, Guides), as required in AS 23.30.190(b).  Dr. Lindig believes this rating is too low but will not give his own rating until he has completed additional tests to be funded by the insurer.


At hearing, the employee requested that this issue be continued until after Dr. Lindig completes the additional tests.  In his affidavit of readiness for hearing, however, the employee declared he was prepared to proceed on this issue under AS 23.30.110(c).  We find that Dr. Lindig's failure to complete the rating is not good cause to continue this portion of the hearing. Id., 8 AAC 45.074(a).


Dr. Joosse found the employee entitled to a PPI rating of 10% under the AMA Guides.  The record contains no other rating to dispute Dr. Joosse's finding, and we find the 10% rating appropriate.  Given that the employer already paid PPI benefits based on the 10% rating, we find no additional PPI benefits are owed.  If Dr. Lindig concludes that a higher rate is appropriate, we may consider modifying this decision under the procedure outlined in As 23.30.130 and 8 AAC 45.150.

Medical and Transportation Costs

According to the employer, it has paid all medical and transportation costs associated with treatment of the employees neck.  The employer has resisted paying bills associated with treatment of the low back and a contusion of the employees chest wall.  We have not found the employer responsible for treatment of any condition other than the employee's cervical condition.


We direct the employer to continue paying for any required treatment costs substantially associated with the employee's neck and shoulder condition.  The employee's claim to recover costs associated with any other condition is denied and dismissed.

Compensation Rate Increase

AS 23.30.220 reads in part, as follows:


(a)The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation.  It is the employee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows:


  (1)  the gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury;


  (2)  if the employee was absent from the labor market for 18 months or more of the two calendar years preceding the injury, the board shall determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history, but compensation may not exceed the employee's gross weekly earnings at the time of injury;


AS 23.30.265(15) defines gross earnings:


"gross earnings" means periodic payments by an employer to an employee for employment before any authorized or lawfully required deduction or withholding of money by the employer, including compensation that is deferred at the option of the employee, and excluding irregular bonuses, reimbursement of expenses, expense allowances, and any benefit or payment to the employee which is not fully taxable to the employee during the pay period, except that the total amount of contributions made by an employer to a qualified pension or profit sharing plan during the two plan years preceding the injury, multiplied by the percentage of the employee's vested interest in the plan at the time of injury, shall be included in the determination of gross earnings; the value of room and board if taxable to the employee may be considered in determining gross earnings; however, the value of room and board that would raise an employee's gross weekly earnings above the state average weekly wage at the time of injury may not be considered.


The employee's compensation rate was based on his wages in the two years preceding his injury, 1991 and 1990, and, under subsection 220(a)(1), result in gross weekly earnings of $81.54 and a weekly compensation rate of $73.81.  The employee claims his compensation rate should be based on subsection 220(a)(2) because, he claims, he worked less than six months in the two calendar years immediately preceding the injury.  The burden of proof is on the employee to bring himself within an exception to the subsection 220(a)(1) method of computation. Rhule v. White River Cutting, Inc., AWCB No. 90‑0045 (March 14, 1990).


It is undisputed the employee worked a total of 918.48 hours in 1990 and 1991 for which he reported taxable income.  He worked additional hours in September 1990 ‑ April 1991 for a friend.  He was provided food and a room at his friend's residence but was paid no money and reported no taxable income for this period. In a subsequent unemployment insurance application, he stated he was paid $8 per hour working full time during this period. The employee and his friend testified that they did periodic odd jobs but the work was not full time.


In any case, we do not believe the employee worked the equivalent of six months or 1040 total hours in 1990 ‑ 1991, since his work with his friend could be construed, at best, as selfemployment income.  See, e.g., Robinson v. Kenai‑Peninsula Borough, AWCB No. 91‑0163 (May 31, 1994).  Accordingly, we find we must consider the nature of the employee's work and work history under subsection 220(a)(2).  Our objection is "to formulate a fair approximation of a claimant's probable future earning capacity during the period in which compensation benefits are to be paid" Phillips v. Houston Contracting, Inc., 735 P. 2d 544, 546 (Alaska 1987), quoting Johnson v. RCA‑OMS, Inc., 681 P.2d 905, 907 (Alaska 1984), up to the amount of "the employee’s gross weekly earnings at the time of injury."  AS 23.30.220(a)(2).


The employee's total gross earnings for 1989 ‑ 1992 are as follows:


1989
$ 17,036.00


1990
374.80


1991
8,154.28


1992
10,791.00

The employee's high earnings in 1989 were mostly from Veco, Inc. for his work during the Exxon Valdez oil spill clean‑up.  His 1992 earnings were solely for his eight months of work for the employer.


In a November 17, 1992 letter the employee's supervisor Steve Gough wrote the employee inviting him to return to work when he is able.  Mr. Gough testified at hearing the employee's work was satisfactory and, although the work was available only when help was needed, workers in the employee's position worked through the Summer of 1992 but that no work was available in the fall of 1992.  He testified 1993 was a better year.


In determining an appropriate compensation rate our intent is not to transform a "part‑time able‑bodied worker into a full time disabled worker."  State v. Gronroos, 697 P. 2d 1047, 1049 (Alaska 1985), quoting Deuser v. State, 697 P.2d 647, 650 n.2 (Alaska 1985).


In this instance, it seems clear the employee would have continued working for the employer for as long as work was available in 1992 and 1993.  The employee started work in mid February 1992 and, but for the injury, apparently could have continued working through at least mid‑September 1992.  At the time of injury, the employee was working 40 hours per week and paid $12 per hour.  Additionally, he could have worked at least as many months in 1993.  Based on this information, we find that a compensation rate based on seven months of work at 40 hours per week at $12 per hour is appropriate.  Based on our personal knowledge of the Alaska construction industry since 1993, we find that equivalent work and, therefore, his compensation rate should be applied through the present and continuing. we conclude the employee's compensation rate shall be based on gross weekly earnings of $307.20 ($12/hr. x 40 hrs/wk x 32 wks ‑ 50 wks).

Reemployment Benefits Administrator Appeal

The reemployment benefits administrator designee (RBA) concluded the employee waited too long to request reemployment benefits and denied eligibility.  AS 23.30.041(c) reads in part:


If an employee suffers a compensable injury that may permanently preclude an employee's return to the employee's occupation at the time of injury, the employee or employer may request an eligibility evaluation for reemployment benefits.  The employee shall request an eligibility evaluation within go days after the employee gives the employer notice of injury unless the administrator determines the employee has an unusual and extenuating circumstance that prevents the employee from making a timely request.


AS 23.30.041(d) provides in part:


Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings. . . .  Within 14 days after receipt of the report from than rehabilitation specialist, the administrator shall notify the parties of the employees eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110. The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.


AS 23.30.041(e) states:


An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" for


(1) the employee's job at the time of injury; or


(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury ....


The issue before us is whether the RBA abused her discretion in this case.  In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the court stated, "This court has explained abuse of discretion as 'issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.' [footnote omitted].  Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979).  The court has also stated that abuse of discretion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."  Brown V. State, 563 P.2d 275, 279 (Alaska 1977).  We have adopted these standards in our review of the RBA's decisions.  Garrett v. Halliburton Services, AWCB Decision No. 89-0013 (January 20, 1989).  We have also held that misapplication of the law is an abuse of discretion.  Binder v. Fairbanks Historical Preservation Foundation, AWCB Decision No. 91‑0392 (December 11, 1991).  In Kirby v. Alaska Treatment Ctr., 821 P.2d 127, 129 (Alaska 1991), the court held the presumption of compensability in AS 23.30.120(a) applies to claims for vocational rehabilitation.


In this case, the employee was asked to provide a description of the reasons he waited until April 27, 1993, 237 days after he reported he was injured, to request reemployment benefits.  After he failed to do so, the RBA denied his request for reemployment benefits.  At the instant hearing, the sole reason the employee gave for the delay was that he did not learn of this duty to request until he retained the Stepovich Law office in late April 1993 to represent him.


After reviewing the record in this case we are not left with the “definite and firm conviction" that the RBA made a mistake in denying benefits.  Regularly, when we are presented with a Notice of Occupational Injury or illness we assign a case number, open a file and send the injured worker a pamphlet entitled Workers' Compensation and You which describes the workers' compensation system including the requirements for requesting reemployment benefits.  Additionally, the insurance industry regularly informs injured workers of the need to timely request such benefits.  Most importantly, the record shows the employee was asked to justify his late request, and we find he failed to do so.  Absent a showing of proof that the employee received no notice concerning the need to timely request reemployment benefits, we find the RBA's opinion must be affirmed.

Interest and Penalties

We have awarded additional workers’ compensation benefits including a compensation rate adjustment.  Accordingly, we find interest is owed for the lost time value of money at the statutory rate of 10.5 percent.  AS 45.45.010.  Land and Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984).  The employer shall pay this expense.


Concerning the employee's claim for penalties associated with the controversion of the employee's TTD benefits due to this failure to appear for physical therapy treatments, we find this controversion was in bad faith.  AS 23.30.095(d) permits suspension of compensation benefits, only by order of the board.  Metcalf v. Felec Services, 784 P.2d 1386 (Alaska 1990).  In this case, no such request was made and no physician had otherwise released the employee to work, such as to constitute a valid basis for controversion.  Accordingly, we find a penalty is owed and shall be paid.  AS 23.30.155(e).  Childs v. Copper Valley Elec.  Ass'n., 860 P.2d 1184 (Alaska 1993). Harp v. Arco, Alaska, Inc. 831 P.2d 352 (Alaska 1993).

Attorney Fees and Costs

The Stepovich Law office was able to assist the employee in obtaining payment of TTD, PPI, and medical benefits, plus a compensation rate increase, interest and penalties.  Accordingly, we find the office is entitled to an award of reasonable attorney fees and costs.  Attorney Michael Stepovich bill his time at $135 per hour.  His paralegal's time is billed at $75 per hour.  According to their statement of fees, together they spent 31 hours on this case, for a total fee of $2,979.00, plus the time spent at hearing.  Photocopy, postage and long distance telephone call costs totalled $169.27.


We have considered the nature, length, complexity, benefits received and contingent nature of most workers' compensation cases.  In cases in which the employee has prevailed, we have awarded up to $175 per hour for attorney fees and $85 per hour for paralegal costs.  In this case, we find the employee substantially, although not completely, prevailed in his claim.  Because the employee's legal representatives have billed at a rate lower than the maximum we find an award of the entire attorney fee and cost bill submitted in this case is appropriate.  The employer shall pay these expenses, plus the $75 per hour value of paralegal Stepovich's time spent at hearing.


ORDER

1.  The employee's claim for medical and transportation costs associated with medical problems other than for his neck and shoulder condition is denied and dismissed.  The employer shall continue paying for such costs substantially associated with his neck and shoulder problems.


2.  The employer shall pay the employee TTD for the period of February 16, 1993 ‑ April 2, 1993.


3.  The employer shall pay compensation based on a gross weekly earnings of $307.20.


4.  The RBA's decision finding the employee ineligible for reemployment benefits is affirmed.


5.  The employer shall pay interest, penalties, costs and attorney fees in accord with this decision.


6.  We reserve jurisdiction to resolve any disputes arising in the calculation of benefits awarded in this decision.


Dated at Fairbanks, Alaska this 9th day of September, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown              


Fred G. Brown, 



Designated Chairman



 /s/ John Giuchici              


John Giuchici, Member



 /s/ Ray Kimberlin              


Ray Kimberlin, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Freddie L. Carter, employee/applicant; v. B & B Construction Co., employer; and Providence Washington Ins. Co., insurer/defendants; Case No. 9219436; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 9th day of September, 1994.
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