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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ROBBE JOHNSON,
)



)


Employee,
)
DECISION AND ORDER


  Respondent,
)



)
AWCB Case No. 9206086


v.
)



)
AWCB Decision No. 94-0236

COOK INLET PROCESSING,
)



)
Filed with AWCB Anchorage


Employer,
)
September 14, 1994



)


and
)



)

INDUSTRIAL INDEMNITY,
)



)


Insurer,
)


  Petitioners.
)

                                   )


We met in Anchorage* to determine if the Alaska Workers' Compensation Board has jurisdiction over Employee's claim, or if his claim is barred by the statute of limitations in AS 23.30.110(c).  Employee is represented by attorney Michael J. Jensen.  Petitioners are represented by attorney Richard L. Wagg. The parties agreed to a hearing on the written record, and submitted hearing briefs.  We closed the record on 7 September 1994, our next regularly scheduled hearing date after we received and reviewed the hearing briefs.


Employee was hired by Employer on 15 March 1992 to work in Homer as a dock hand unloading fish.  His job required him to go into the holds of fishing boats and put the fish into totes.  The totes are transferred by crane to the dock where the fish are processed.  (Employer's exhibit B at 2‑3.)


Employee reported he injured his back on 18 March 1992, with pain in his upper back, hip and leg.  He sustained a herniated disk with lumbar radiculopathy for which surgery was performed on 26 March 1992.


In addition to his medical care, Employee received about $15,500 in compensation under the U.S. Longshore and Harbor Workers' Compensation Act (LHWCA).  In December 1993 Employee settled his claim under the LHWCA for $5,000.  (Employer's exhibit C.)


On 2 March 1994 Employee submitted an Application for Adjustment of Claim to the workers' compensation division.  In that Application Employee sought temporary total disability compensation for the period 18 March 1992 through 30 March 1993, compensation for permanent partial impairment, transportation costs, medical costs, interest, a 25 percent penalty, and attorney's fees and costs.


FINDINGS OF FACT MM CONCLUSIONS OF LAW

Since 1988 we have consistently held, in similar cases, that when a worker is injured over navigable waters while engaged in longshoring, i.e. maritime employment, the worker's remedy is exclusively within federal jurisdiction.  In Kowalski v. Sea Star Stevedoring, AWCB D&O No. 88‑0108 (29 April 1988) the employee was working on a car gang unloading automobiles.  He was injured while unlashing a vehicle in preparation for off‑loading.  We found the employee's injury was exclusively within federal jurisdiction, and granted the employer's petition to dismiss the claim for workers' compensation benefits.  In Schultz v. Sunmar Shipping, AWCB D&O No. 94‑0034 (24 February 1994) the employee was working aboard a ship loading frozen fish from pallets which had been lowered into the hold.  We found the employee had been injured over navigable waters, and that loading a ship is traditional maritime employment under the LHWCA.  Absent evidence the employment was "maritime but

local" or that the employee was a land based worker within the "twilight zone" exception to LHWCA coverage, the employee's claim for workers' compensation benefits was denied and dismissed.  In Vale v. Southeast Stevedoring AWCB D&O No. [unassigned‑ AWCB file No. 9012837] 2 August 1994, the employee was injured while standing on a log raft, performing longshoring work, over navigable waters.  The employer's unopposed petition to dismiss the workers' compensation claim was granted.


It is not disputed, and we find, that Employee was working over navigable waters when injured and performing traditional maritime work, i.e. longshoring.  It is also not disputed, and we find, that Employee met the situs and status test for coverage under the LHWCA, and in fact received benefits under the LHWCA.  In accord with our previous decisions cited above, and the reasoning set out therein, we find Employee's injury comes under the exclusive jurisdiction of the LHWCA.  Therefore, we lack jurisdiction.


As we have found we have no jurisdiction over the claim, we enter no findings concerning the AS 23.30.110(c) statute of limitations defense.


ORDER

Employee's claim for benefits under the Alaska Workers' Compensation Act for his 18 March 1992 injury is denied and dismissed.


Dated at Anchorage, Alaska this 14 day of September, 1994.



ALASKA WORKERS’ COMPENSATION BOARD



 /s/ L.N. Lair                   


Lawson N. Lair, 



Designated Chairman



 /s/ Patricia A. Vollendorf      


Patricia A. Vollendorf, Member



 /s/ Steve Hagedorn              


Steve Hagedorn, Member


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Robbe Johnson, employee / respondent; v. Cook Inlet Processing, employer; and industrial Indemnity, insurer / petitioners; Case No. 9206086; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 14 day of September,  1994.



Brady Jackson III

SNO

�








     *For our convenience, we deliberated by telephone; Designated Chairman Lair participating from Juneau.







