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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JOHN P. KRIER,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9127877



)

NANA/MARRIOTT JV,
)
AWCB Decision No. 94-0238



)


Employer,
)
Filed with AWCB Anchorage



)
September 16, 1994


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                     )


We heard this claim on the written record, pursuant to our written instructions in Krier v. NANA/Marriott, JV, AWCB Decision No. Unassigned, AWCB Case No. 9127877 (July 22, 1994) (Krier II).  After awarding the employee compensation benefits in an earlier decision and order, we retained jurisdiction to decide his claim for attorney's fees and costs, and a penalty.  Krier v. NANA/Marriott JV, AWCB Decision No. unassigned, Case No. 9127877 (April 15, 1994) (Krier I).  The employee is represented by attorney Michael Jensen, and the employer and insurer are represented by attorney Theresa Hennemann.  We closed the record on August 17, 1994 when we next met after the time for filing pleadings expired.


ISSUES
1.  Whether to award a penalty.

2.  Whether to award the employee actual attorney's fees and costs, as requested.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Penalty.


The employee seeks a penalty under AS 23.30.155 (e), which states:


If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall he paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.


The employee requests a penalty on temporary total disability benefits and medical costs for the period November 19, 1991 to May 27, 1992.  Krier I at 19.


Citing to Harp v. ARCO Alaska, Inc., 831 P.2d 352, 359 (Alaska 1992), the employee asserts the employer failed to rely on "responsible medical opinion" or "conflicting medical testimony" when it controverted the employee's benefits for the period in question.  As he points out, the court in Harp stated that the test in a penalty determination is whether, at the time of controversion, the employer possessed "sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits." Id. 831 P.2d at 358.


The employer argues that when it first controverted benefits, there was "partial evidence in place" to support its controversion. (Employer May 5, 1994 brief at 3). The first controversion, dated November 26, 1991 and filed November 29, 1991, gives the following reason for denying the employee's time loss benefits:  "No medical yet received to support a time loss claim." The employer contends: "At the time of controversion, NANA/Marriott was cognizant of the car accident of February 1991 in which the employee sustained a significant injury to his neck."  It adds that at that time, it was "aware" the employee continued to experience neck symptoms from his February 1991 car accident.  In its August 1, 1994 brief, the employer contends the employee was still recovering from the effects of the car accident, and the November 18, 1991 ARCO medic's report indicates he did not strike his head or neck in his slip and fall at work, and he did not report any new complaints after his November 16, 1991 accident. (Exhibit A to Employer's August 1, 1994 brief).


Further, the employer argues the employee was able to continue working after the accident.  The employer goes on to assert that it was reasonable under the circumstances to believe that the slip and fall did not worsen the employee's pre‑existing neck condition when he did not hit his head or neck in the fall. (Employer August 1, 1994 brief at 3‑4).


In its response brief, the employee disputes the employer's contentions, claiming the employer still has not presented any evidence to excuse its denial of benefits.  The employee maintains that at the time of controversion there was no medical evidence to support the employer's controversion and that subsequent medical evidence supported the employee's claim.  The employee contends that contrary to the employer's assertions, the ARCO medic's report supports his claim for benefits because it describes neck pain "aggravated and worsened by accident two days ago."  (Employee August 4, 1994 brief at 2).  The employee argues that this statement precludes a finding that the employers controversion was justified.


We agree with the employee.  We find that the medic's report clearly indicates the work accident aggravated his neck problem.  We find those aspects of that report which the employer relies on are insufficient evidence, when viewed in isolation, to constitute either "responsible medical opinion or conflicting medical testimony" to support its controversion.  Harp, 831 P.2d at 358.  Even if we adopted the employer's argument that it was aware
  of the employee's preexisting neck problem, we find it fails to validate the controversion in question.  We find the employer failed to present sufficient evidence that it possessed responsible medical opinion, at the time of controversion, to support its assertion that the employee's November 1991 neck condition was related to a preexisting condition.


Accordingly, we conclude the controversion was invalid, and the employee is owed a penalty under AS 23.30.155(e).  The employer shall pay the employee the appropriate penalty.

II. Attorney's Fees and Costs.


In Krier I, we awarded the employee attorney's fees.  Because the claim was controverted, we awarded fees under AS 23.30.145(a).  We also awarded an hourly rate of $175.00.  The employee requests actual fees.


In determining the amount of fees here, we will analyze the "nature, length and complexity of the services performed, and the benefits resulting from the services" to the employee.  AS 23.30.145(a).  Regarding the nature of the claim, we find this claim was litigated aggressively by the employer, who denied all benefits initially but eventually paid temporary disability benefits for approximately three months.  The employer controverted all benefits on April 2, 1992.  Subsequently, four depositions were taken, a lengthy hearing was held, and we have issued four decision and orders, including this one.


The claim was somewhat lengthy, beginning with the November 1991 controversion, and continuing to the present time.  The issue of the compensability of the employee's claim was complex, considering the similarity of symptoms between his preexisting condition and that resulting from his work injury.  Finally, we find the benefits to the employee were substantial, including payment for medical costs, temporary total disability costs from February 18, 1992 to July 15, 1993, permanent partial impairment benefits based on a 15 percent rating, a 25 percent penalty, interest and attorney's fees and costs.


The employee requests attorney's fees totalling $15,715.00.
  Based on our analysis of the nature, length and complexity of this claim, and the benefits to the employee, we find the request for those fees reasonable.  The employer shall pay the employee that amount.


The employee requests paralegal costs of $1,515.00. We award those costs.  He also seeks other costs totalling $2,437.43. This amount includes $708.56 for 1486 copies, which we will address separately.  Subtracting the copy charges, we award $1,728.87 in other costs.


Regarding the copying costs, the employees attorney points out that while our regulations still limit duplication fees to $.10 per page unless a higher fee is warranted and justified, the Alaska Court system authorizes $.25 per page, and several workers' compensation defense firms charge an average of $.15 per page. (Employee Response Brief at 4).  Noting that his firm charges $.15 per page, he requests copy fees at $.15 per page.


We do not believe that a higher copy fee is justified just because other systems authorize higher fees, or law firms charge higher fees than we allow. if we awarded a higher fee on this basis, we would in effect be amending our regulations, because such a rationale would warrant a higher duplication fee for all attorneys.
  Therefore, the request for a higher copy fee is denied.  The employer shall pay the employee $148.60 for copy fees.


ORDER

1.  The employer shall pay the employee a penalty under AS 23.30.155(e) for the period November 19, 1991 to May 27, 1992. 
2.  The employer shall pay the employee attorney's fees in the amount of $15,715.00, paralegal costs totalling $1,515.00, and other costs in the amount of $1,877.47.


Dated at Anchorage, Alaska this 16th day of September, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson           


M.R. Torgerson,



Designated Chairman



 /s/ Patricia Vollendorf      


Patricia Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of John P. Krier, employee / applicant; v. NANA/Marriott JV, employer; and Alaska National insurance Company, insurer / defendants; case No.9127877; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, this 16th day of September, 1994.



Brady Jackson III, Clerk
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     �Although the employee had requested a longer period for penalty than the period on his initial request, we concluded in Krier II that we would only address the period noted above. In his most recent brief, the employee requests a penalty beginning November 16, 1991.  We have repeatedly limited the period to that noted above.  The employee must file a new claim for the period November 16, 1991 to November 18, 1991 if he desires such a penalty.





     �The employer still did not present evidence that it was aware of the nature of the employee's preexisting neck problem at the time of the controversions noted above.


     �In future cases, counsel must separate attorney's fees totals from paralegal costs.  See a AAC 45.180.


     �Counsel may wish to submit a proposed regulatory change to the Board.







