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ALBERT E. MULLINS,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8719436


v.
)

MUNICIPALITY OF ANCHORAGE,
)
AWCB Decision No. 94-0241

 (self-insured)
)



)
Filed with AWCB Anchorage


Employer,
)
September 16, 1994


  Defendant.
)

                                   )


We heard this matter in Anchorage, Alaska on May 18, 1994.  The employee was present and was represented by attorney Robert Rehbock.  The employer was represented by attorney Patricia Zobel.  The record closed when the hearing concluded.


ISSUES

1.  Whether the employee's claim for permanent partial disability benefits should be dismissed under AS 23.30.130 because he failed to request modification timely, or under AS 23.30.105 because he failed to file his claim within two years of the last date of payment of benefits.


2.  If the employee's claim is not dismissed under one above, whether the employee is eligible for temporary total disability or permanent partial disability benefits.


3.  Whether the employee is eligible for attorney's fees and costs.


EVIDENCE SUMMARY

We previously issued a decision and order in this matter. Mullins v. Municipality of Anchorage, AWCB Decision No. 91‑091‑0034 (February 6, 1991) (Mullins I).  In that decision, we stated (and there was no dispute) that the employee injured his back at work on September 14, 1987.  We also noted that the employer paid temporary total disability (TTD) benefits from October 1987 to July 5, 1988 when the employee returned to work at his regular duties.  We further noted that the employee testified he experienced pain which necessitated monthly manipulative therapy from his physician, Samuel Schurig, D.O.


However, we found the employee continued to work at his position with the employer since his return to work on July 5, 1988.  Because the employee continued to work at his job at the time of injury, we concluded he had failed to prove, by a preponderance of the evidence, that we should award him permanent partial disability (PPD) benefits.


Secondly, we concluded he did prove a need to get monthly treatments from Dr. Schurig.  We stated at 8‑9 of Mullins I "Employee states he would be unable to work if he could not get these treatments.  Based primarily on Employee's testimony on the effect of the treatments, we find the manipulations currently prevent the deterioration of his condition and allow his continued employment."


At the May 18, 1994 hearing, the employee requested an award of permanent partial disability (PPD) benefits.  He asserted we only denied his PPD benefits at that time and thus left open the possibility of a future award.  In that event, he contends he has a right to a determination on his request for PPD benefits.


He testified he retired from his job with the employer and moved to Tennessee because he was in too much pain and could not perform his job any more.  He asserts he has a low residual wage earning capacity.  He testified he experiences back pain every day, with the pain more intense on some days than others.  He stated he seriously doubts he could do his job now because he could endanger other workers.  He noted that in the months leading up to retirement, he was asking fellow employees to do more and more of his work each day.


He admitted that he worked at a computer a lot on his former job, and that he could stand up and stretch.  He stated he was a working shift foreman, which meant that he assigned work and also performed some of it.  At one time, he supervised 85 journeymen.


The employee also admitted he never requested a light duty job from the employer.  He testified he was not aware of any possible or available job modification.


He testified he remembers telling some people he quit because of his back condition.  He stated he thinks‑‑or is positive‑‑he told supervisor Pat Andrews he was quitting because of his back condition.


A Supervisor's checklist completed and signed by Andrews and the employee on June 30, 1993 indicates the employee was not disabled.  The employee asserted he did not remember signing the document.


Dr. Schurig also testified.  Dr. Schurig thought it would be a good health move for the employee to retire because his job required a lot of bending and stooping, climbing up and down ladders, and sitting for long periods.  The doctor stated that continuing to work for a while was an option for the employee.  He also stated it would be speculative to say the employee Is condition would accelerate from continuing to work.  He estimated the employee could probably continue to work for another year if he had to, but that it's better to "quit while you're ahead."


The record reflects that Dr. Schurig last treated the employee on July 1, 1993. (July 7, 1993 physician's report).  In the July 7, 1993 physician's report, the doctor indicated in section 32 that the employee was released for work.  Dr. Schurig also wrote a letter to the employees attorney on July 8, 1993. In that letter, the doctor stated that "if given the opportunity," the employee should retire early because work "produces more wear and tear on his low back."  However, the doctor does not state in the letter that the employee was disabled from work.


The employee was also subsequently treated for his back condition by Ray Hester, M.D., in Nashville, Tennessee. (Hester December 30, 1993 letter).  However, there is no indication Dr. Hester suggested the employee was unable to work.


Mike Dougherty, who testified for the employer, supervised the employee for two years.  He asserted the majority of the employee's work was performed while sitting at a desk, typing onto a computer.  He described the job as light duty.  He stated the employee only went up and down ladders occasionally.  He indicated the employee could delegate work and therefore did not need to perform all the job duties.


Jay Holtan, the safety and risk coordinator for the employer testified that if the employee needed accommodation, the employer could reassign work duties.  Further, as working foreman, he could delegate work.  Holtan stated he was never informed by the employee or anyone that the employee was having performance problems or was absent because of his back condition.  Like Dougherty, Holtan described the employee's job as light duty in nature.


Holtan also disagreed with Dr. Schurig's description of the employee's job requirements.  Holtan asserted there is "far more" time spent at the computer than stated by Dr. Schurig.


The employer had the employee examined by Frank Jones, M.D., an orthopedic specialist in Nashville, Tennessee.  He took a history, examined the employee and measured his range of motion.  The doctor also ordered an x‑ray which showed Grade I spondylolisthesis at the L5 level with minimal degenerative joint disease, and milder degenerative joint disease at L4‑5.


According to Dr. Jones, the employee told him he could perform all the duties most of the time but that severe pain episodes caused him to miss an average of one day per month.  Dr. Jones concluded the employee could work at his job as working shift foreman.


The employee asks for either temporary total disability or permanent partial disability benefits.  The employer argues that the employee has not been found disabled by any physician, and he can continue to work.  The employer asserts the employee's retirement was voluntary, and that if he returned to work, his job could be modified to make it even easier.  Further, the employer asserts the employee's claim should be barred under AS 23.30.105 because it has been more than two years since his last payment of compensation, and under AS 23.30.130 because he failed to request modification within one year after our decision in Mullins I.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. TTD benefits and AS 23.30.105.


AS 23.30.105(a) provides in pertinent part:


(a) The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee's disability and its relation to the employment and after disablement. . . . (If payment of compensation has been made without an award on account of the injury or death, a claim may he filed within two years after the date of the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215.


The record indicates the employee last received temporary total disability benefits on July 5, 1988, He did not file his claim for temporary total disability benefits until September 17, 1993.  We find his claim for temporary total disability benefits was therefore filed more than two years after the last date of payment.  Accordingly, his claim for those benefits is denied and dismissed on this basis.


II. Permanent Partial Disability.


For the second time, the employee seeks permanent partial disability benefits.  We find we denied his claim the first time on the merits.  We find he failed to request modification of our decision in accordance with the requirements of AS 23.30.130. Therefore, his claim for permanent partial disability (PPD) benefits is denied and dismissed for that reason.


Alternatively, assuming his claim should not be dismissed under either AS 23.30.130 or AS 23.30.105, we will analyze his current request for PPD benefits on the merits. in deciding this issue, we must apply the statutory presumption found in AS 23.30.120(a), which states in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


The Alaska Supreme Court has held that the presumption applies to any claim for compensation under the Alaska Workers, Compensation Act.  This includes issues of the work relationship of the original injury or aggravations or accelerations of preexisting conditions, or combinations with those pre‑existing conditions.  Burgess Construction v. Smallwood (Smallwood II), 623 P.2d 312, 316 (Alaska 1981).  More recently, the supreme court held that the presumption also applies to non‑causation issues, including continuing disability.  Bailey v. Litwin Corp., 713 P.2d 249, 254 (Alaska 1986).


Before the statutory presumption attaches to a claim, the employee must establish a preliminary link between the injury and employment.  Smallwood II, 623 P.2d 312, 316 (Alaska 1981).  This link is established when the employee presents "some evidence that the claim arose out of, or in the course of, employment . . . ." Id.


"[I]n claims based on highly technical medical considerations medical evidence is often necessary" to establish the link.  Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of available lay evidence and the complexity of the medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


If the employee presents sufficient evidence to establish the link, the statutory presumption attaches and shifts the burden of production to the employer.  Wolfer, 693 P.2d at 870.  The employer must then present substantial evidence to overcome the presumption.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).


In Fireman's Fund American Insurance Co. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related, or 2) eliminating all reasonable possibilities the injury was work‑related.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.  If the employer produces substantial evidence, the presumption drops out, and the employee must then prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.


Here, we find the employee has raised the presumption with his testimony he quit work because of his back pain.  We also find that the employer has overcome the presumption with substantial evidence.  Specifically, we find the medical testimony and reports of both Dr. Jones and Dr. Schurig support the employer's contention the employee is not disabled.  Neither physician has found the employee disabled from work.


Regarding Dr. Schurig's opinion, we reduce its weight because the doctor used an inaccurate description of physical requirements of the job.  We find Jay Holtan's description more accurate.  Furthermore, Jay Holtan indicated the employee's job was light‑duty and could be modified to accommodate the employee's condition.  Dr. Schurig did not consider these possibilities.


Therefore, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence.  We find he has failed to do so, for the same reasons given in our discussion that the employer rebutted the presumption.  Although the employee experiences back pain, no physician has found him disabled from work because of it.  Accordingly, his claim for permanent partial disability benefits is denied and dismissed.3


III.  Attorney's Fees and Costs.


The employee requests an award of attorney's fees and costs.  However, his attorney was unsuccessful in prosecuting the employee's claim for compensation benefits.  Since we have not awarded any benefits, his claim for attorney's fees under AS 23.30.145(a) and costs under AS 23.30.145(b) is denied and dismissed.


ORDER

The employee's claim for temporary total disability benefits, permanent partial disability benefits and attorney's fees and costs is denied and dismissed.


Dated at Anchorage, Alaska this 16th day of September, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson            


M.R. Torgerson, 



Designated Chairman



 /s/ Florence Rooney           


Florence Rooney, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Albert E. Mullins, employee/applicant; v. Municipality of Anchorage, employer (self‑insured)/defendant; Case No. 8719436; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 16th day of September, 1994.



Brady Jackson III, Clerk
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     �The checklist and retirement documents also indicate the employee was recommended for rehire, and they indicate he was a conscientious, dedicated worker.


     �Because we are denying his claim on other bases, we will not address the issue under AS 23.30.130.


     �We note we have denied his claim based on the evidence as well as for failure to timely request modification under AS 23.30.130.







