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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

BRIAN D. WATSON,
)



)


Employee,
)
INTERLOCUTORY


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case Nos.
9033987



)

9030744

M.I. CONSTRUCTION,
)



)
AWCB Decision No. 94-0242


Employer,
)



)
Filed with AWCB Anchorage


and
)
September 21, 1994



)

ALASKA NATIONAL INSURANCE,
)



)


Insurer,
)


  Defendants.
)

                                   )


We heard the parties, oral argument on September 9, 1994.  The employee was represented by attorney James J. Hanlon.  The employer and its insurer were represented by attorney Trena L. Heikes.  We closed the record at the hearing's conclusion.


ISSUES

1.  Whether a board independent medical examination (IME) is required.


2.  Whether to require the employee to sign and return medical, unemployment, and social security releases of information.


EVIDENCE SUMMARY

The employee claims he injured his back (AWCB No. 9030744) and hands (AWCB No. 9033987) while working for M.I. Construction in the fall of 1990.  Testimony at the hearing indicated that numerous evaluations were scheduled and subsequently canceled.  The defendants assert the employee has seen eight or nine doctors through his treatment, and argue the employee is "doctor shopping".  The employee asserts the first evaluation, conducted July 16, 1992, was an employer's medical examination, done at the employer's request.  The employer asserts that no employer's examination has been conducted; as such, no dispute exists between the employee's attending physician and the employer's independent medical evaluation.

A.  Facts regarding whether a board IME is required.


The employee seeks an order from the board ordering cm IME, under AS 23.30.095(k), to provide a permanent partial impairment (PPI) rating for the employee's injuries.  Two ratings were conducted in 1992 with divergent results.  On July 16, 1992, Shawn Hadley, M.D., rated the employee's PPI at 11%.  On November 21, 1992, Samuel H. Schurig, D.O., rated the employee's PPI at 21%.


The employee's original treating physician was Richard Garner, M.D.  In the fall of 1991, Dr. Garner referred the employee to Kenneth Pervier, M.D., for diagnosis and treatment.  In March 1992, Dr. Pervier referred the employee to Dr. Hadley for an evaluation.  On March 6, 1992, Dr. Hadley examined the employee and reviewed the employee's medical records.  However, no PPI rating was performed at that time.  Dr. Hadley's March 6, 1992 report provides, "I would also look at making a determination on a permanent impairment rating to try to get that issue behind him and to then make sure that he is focused on his future vocational pursuits."  (See March 6, 1992 report of Dr. Hadley at 6).


On April 27, 1992, the insurer wrote to Dr. Hadley asking when the employee would reach medical stability, whether he had incurred a permanent partial impairment, and, if so, when the employee would be ratable.  Dr. Hadley responded on April 28, 1992, that the employee has reached medical stability "now," and that the employee has incurred a permanent partial impairment.  In response to the last question, Dr. Hadley responded, "I’d be happy to do rating when cleared by Dr. Garner."  On May 1, 1992, the insurer requested Dr. Garner's referral.  On May 4, 1992, Dr. Garner signed a referral for the employee to have an upper extremity and spine PPI rating done by Dr. Hadley.


On April 30, 1992, the employee's counsel faxed defendants' counsel a copy of a letter dated April 27, 1992, informing her of a change in treating physician from Dr. Garner to Gary L. Child, M.D.  Defendants controverted the change on May 1, 1992.


Dr. Hadley performed her PPI rating of the employee on July 16, 1992.  She conducted her rating according to the AMA Guides to the Evaluation of Permanent Impairment, 3rd Edition (AMA guides).  At the employee's request and expense, a second evaluation and rating was performed in November 1992 by Dr. Schurig.  Dr. Schurig's report fails to indicate which version of the AMA guides, if any, was utilized for his evaluation.

B.  Facts regarding the releases.


On September 2, 1993, the employer sent interrogatories and requests for releases of information.  Also on September 2, 1993, the employer tendered a settlement offer to the employee's attorney.  The employee responded to the interrogatories in November 1993, but did not return the executed releases until February 1, 1994.  The releases were amended to expire on June 30, 1994.  A final settlement offer was sent on February 2, 1994.  The employer states it placed all discovery activity on hold throughout the unsuccessful settlement process.


At a June 13, 1994 prehearing conference, the employer requested the employee sign new medical releases, in addition to unemployment and social security releases.  On June 27, 1994, the employee's counsel wrote the employer stating, "you already have all the releases you need" and suggested the employer "use them before they expire" (on June 30, 1994).


At the September 9, 1994 hearing before the board, the employee's counsel indicated that he does not have a problem signing the new releases; however, he believes that 30 days is sufficient time to complete any necessary discovery.  Defendants' counsel asserts she needs releases valid for at least six months to coordinate with the numerous doctors involved.


FINDINGS OF FACT AND CONCLUSIONS OF LAW 


AS 23.30.095(k) provides:


In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's Independent medical evaluation, a second independent medical evaluation shall be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of the examination and medical report shall be paid by the employer.  The report of the independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.  A person may not seek damages from an independent medical examiner caused by the rendering of an opinion or providing testimony under this subsection, except in the event of fraud or gross incompetence.

(Emphasis added).


The employee requested we order an independent medical examination under AS 23.30.095(k), arguing there is a dispute between the employee's physician (Dr. Schurig), and the physician the employer allegedly chose (Dr. Hadley).  The employer argues that Dr. Hadley was a referral from the employee's attending physician, Dr. Garner.  The employer adds that without a dispute between employer/employee physicians, section 95(k) cannot be triggered, and no independent medical examination is required.


We find the employee’s attending physician, at least until April 27, 1992, was Dr. Garner.  Dr. Garner referred the employee to Dr. Pervier, who in turn referred the employee to Dr. Hadley for evaluation.  The employer attempted to have the employee rated as early as March of 1991.  (See March 23, 1991, report of Christina Peterson, M.D. and Donald A. Peterson, M.D.
), However, none was completed until July 16, 1992.  We find both Dr. Garner and Dr. Hadley have provided extensive medical care and diagnoses for the employee.


Dr. Garner "cleared" Dr. Hadley to perform an evaluation May 4, 1992.  The defendants tried numerous times, both prior and subsequent to April 27, 1992, to have an evaluation scheduled to ascertain a permanent impairment.  We find Dr. Hadley was referred by and authorized to evaluate the employee by the employee's attending physician, Dr. Garner.  Thus, we conclude that Dr. Hadley was not an employer's physician for purposes of evaluating the employee's PPI.  Moreover, we find the employee selected Dr. Schurig to get a second opinion.  We thus find no dispute exists between the employee's attending physician and the employer's independent medical evaluation, and AS 23.30.095(k) is not applicable here.


Regarding the medical releases, the employee agreed to sign the releases, but requested the releases become invalid at the expiration of 30 days.  The defendants contend 30 days does not allow sufficient time to complete discovery.  Near the conclusion of the hearing, the following exchange occurred between counsel:


Ms. Heikes: "Mr.  Hanlon, I'm confused.  You don't have a problem if they are limited to six months?"


Mr. Hanlon: "We want the releases limited to 30 days.  We are willing to have discovery continue for a period of not longer than six months."


Ms. Heikes: "The problem with that is, if you limit the releases to 30 days, you are limiting discovery to 30 days, because there is not a doctor on the planet that is going to talk to me without a valid release.  And if I could get into a doctor within a 30 day period of time, I would be very lucky."


We agree with the defendants.  Thirty days is an insufficient amount of time to schedule, let alone conduct depositions, interviews, and other discovery related matters.  We find that six months is an adequate amount of time for the parties to complete discovery in this matter.  The releases shall be signed by the employee within 14 days of this decision, and shall remain valid for six months from the date of signature.  Discovery shall also be completed in the same six- month period.  The process should continue notwithstanding future settlement negotiations.


ORDER

1.  The employee's request for a Board ordered independent medical examination under AS 23.30.095(k) is denied and dismissed.


2. The employee shall sign medical, unemployment, and social security releases within 14 days of this decision.  The releases shall remain valid for six months from the date of signature.  Discovery shall also be completed in the same six‑month period.


Dated at Anchorage, Alaska this 21st day of September, 1994.



ALASKA WORKERS’ COMPENSATION BOARD



 /s/ Darryl Jacquot        


Darryl L. Jacquot,



Designated Chairman



 /s/ Patricia Vollendorf    


Patricia Vollendorf, Member



 /s/ Russell Lewis          


Russell Lewis, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may he appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Brian D. Watson, employee / applicant; v. M.I. Construction, employer; and Alaska National insurance, insurer / defendants; Case No. 9033987 & 9030744; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 21st day of September, 1994.



Flavia Mappala, Clerk
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     �Dr. Peterson and Dr. Peterson's evaluation was a referral while under the care of Dr. Garner.







