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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ROSELLA SNELL,
)



)


Employee,
)
DECISION AND ORDER


  Respondent,
)



)
AWCB Case No. 8502864


v.
)



)
AWCB Decision No. 94-0246

AKEELA HOUSE,
)



)
Filed with AWCB Anchorage


Employer,
)
September 27, 1994



)


and
)



)

PROVIDENCE WASHINGTON INSURANCE CO.,)



)


Insurer,
)


  Petitioners.
)

                                   )


We heard the employer's petition to dismiss the employee's claims on the written record on September 9, 1994, in Anchorage, Alaska.  The employee represents herself; attorney Michael P. McConahy represents the petitioners Akeela House and its insurer Providence Washington Insurance Co. (hereinafter "employer").  The record closed on September 9, 1994, the first scheduled hearing date after briefs were due.


ISSUE

Should the employee's claims against the employer be dismissed, pursuant to AS 23.30.110(c), because she did not request a hearing within two years after the employer filed a controversion notice?


SUMMARY OF THE EVIDENCE

On February 26, 1985, the employee submitted a Report of Occupational Injury to the employer, claiming she tripped and fell down some stairs at work that day and broke her right ankle. (Report of Occupational Injury or Illness dated February 26, 1985).  The employer accepted the claim and began paying temporary total disability ("TTD") benefits.  (Compensation Report dated March 12, 1985).


On August 10, 1987, the employer filed a controversion notice denying benefits for chiropractic treatment as unrelated to the ankle injury.  (Controversion Notice dated August 10, 1987).  A second controversion notice was filed on June 13, 1988, by the employer, denying benefits for chiropractic treatment on the grounds that the employee’s back and neck complaints were unrelated to the February 26, 1985 injury.


Through the next several years, the employee had a succession of attorneys.  On July 6, 1988, attorney Gal Johnson withdrew as counsel, and attorney Richard Wagg entered an appearance on the employee's behalf.  (Withdrawal by Attorney and Substitution of Counsel dated July 6, 1988).


On August 29, 1991, attorney Chancy Croft entered an appearance on the employee's behalf and filed an Application for Adjustment of Claim.  The employee claimed she had injured not only her right ankle in the February 26, 1985 incident, but also her neck and back.  (Application for Adjustment of Claim dated August 29, 1991).  In the application, the employee asserted claims for medical costs, attorneys' fees and legal costs.  (Id. at 2).


On October 8, 1991, the employer answered, denying the employee's claims for medical treatment as well as attorney fees and costs. (Answer dated October 8, 1991).  On November 21, 1991, the employee filed an Affidavit of Readiness for Hearing. (Affidavit of Readiness for Hearing dated November 21, 1991).  Although numerous prehearing conferences were scheduled, no hearing was set.


On April 29, 1992, the employer filed a Notice of Controversion in which it specifically denied all further TTD benefits, which were paid to May 1, 1992.  The controversion stated:


Ms. Snell has been released to return to work with restrictions of no prolonged standing or walking, or walking on uneven ground, stairs or ladders.  She has transferable skills and appears to be suitably employed in clerical occupations. Vocational evaluation has been completed. Job placement assistance has been attempted. Ms.Snell did not actively pursue employment. We are controverting TTD because there appears to be no medical basis for her refusal to cooperate with  vocational rehabilitation.

(Notice of Controversion dated April 29, 1992).


On March 28, 1994, the employee's third attorney, Chancy Croft withdrew from the case.


On June 2, 1994, the employer filed a petition to dismiss all pending claims of the employee as being time barred by AS 23.30.110(c).  (Petition for Dismissal dated June 2, 1994).  On June 27, 1994, the employee objected to the petition to dismiss claiming that she was just informed that Mr. Croft had withdrawn as her counsel. (Letter dated June 27, 1994).  She requested that the case remain open until she could secure the legal services of attorney Robert Rehbock.  (Id. at 2).


On July 9, 1994, the employer filed an Affidavit of Readiness for Hearing requesting a decision on the written record. (Affidavit of Readiness for Hearing dated July 9, 1994).  Although no opposition to the Affidavit was filed by the employee, she did file by facsimile, on September 8, 1994, a petition for a 60‑day extension of time to respond to the employers petition for dismissal.  (Petition for Extension filed September 8, 1994).


In a September 9, 1994, letter to the employee, prehearing officer Douglass Gerke rejected her request for a 60‑day extension because it had been improperly filed with the board. (Letter dated September 9, 1994 from Douglass Gerke to Rosella Snell).  Mr. Gerke advised the employee to file her petition for extension of time with the board by hand delivery or mail with service on the employer's counsel as soon as possible.  (Id.)  She was further advised by Mr. Gerke that failure to do so would result in the board closing the record on September 9, 1994 and issuing a decision on the employer's petition for dismissal within 30 days. (Id.).  As of this date, the employee has neither filed an opposition to the affidavit of readiness for hearing nor properly requested an extension of time.  As a result, we closed the record on September 9, 1994, and issue a decision on the employer's petition to dismiss.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Alaska Statute 23.30.110(c) sets forth the limitations period within which a claimant must request a hearing when his or her claim has been controverted.  Subsection 110(c) provides in pertinent part, "If the employer controverts a claim on a board‑ prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied."


The onus of ensuring that workers’ compensation claims are prosecuted timely is on the claimant.  Adams v. Valdez Outfitters, 3 AN‑90‑5336 (July 16, 1991).
  The majority of our cases conclude that when a claimant fails to request a hearing within two years following the date of controversion, dismissal pursuant to AS 23.30.110(c) is automatic and nondiscretionary.  See e.g.,  Huston v. Coho Electric, AWCB No. 93‑0061 (March 21, 1993); Tamagni v. Alaska National Bank, AWCB No. 93‑0015 (January 19, 1993); Lewis v. Windfall Gold Mining, AWCB No. 92‑0028 (February 6, 1992); Tipton v. ARCO Alaska, Inc., AWCB No. 92‑0061 (February 28,

1992); Adams v. Valdez Outfitters, AWCB No. 90‑0111 (May 23, 1990), aff'd, 3 AN‑90‑5336 (July 16, 1991).


Here, the record clearly establishes that the employee did not assert a claim for TTD benefits in her August 29, 1991 Application for Adjustment of Claim.  Instead, the employee asserted claims for medical/chiropractic treatment and attorney's fees and legal costs.  The employer subsequently filed a Notice of Controversion on April 29, 1992, in which it controverted only TTD benefits.  Because the employer did not controvert the claims asserted in the employee's August 29, 1991 application, the two year limitations period under section 110(c) did not begin to run on those claims.  Accordingly, we find the employee's claims are not time barred under AS 23.30.110(c), and we deny the employer's petition to dismiss.


ORDER

The employer's petition to dismiss pursuant to AS 23.30.110(c) is denied and dismissed.


Dated at Anchorage, Alaska this 27th day of September, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patti Bailie               


Patti Bailie,



Designated Chairman



 /s/ Florence Rooney            


Florence Rooney, Member



 /s/ Patricia Vollendorf         


Patricia Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Rosella Snell, employee / respondent, v. Akeela House, employer, and Providence Washington Insurance Co., insurer / petitioners; Case No. 8502864; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 27th day of September, 1994.



Flavia Mappala, Clerk
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     �Mr.  Rehbock has neither filed an Entry of Appearance on behalf of the employee nor is there any indication that he is currently representing the employee in this matter.


     �This is the so�called "no�progress" rule, found in many states' workers' compensation statutes.  See 3 A. Larson, The Law of Workmen's Compensation, Section 78.84, pp. 15�410 et seq. (1986).


     �A claim is filed when a written application is submitted to us. 8 AAC 45.050.







