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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

BILLIE JEAN JOHNSON,
)



)


Employee,
)
DECISION AND ORDER


  Respondent.
)



)
AWCB Case No. 9409495


v.
)



)

REFLECTIONS/LIGHTHOUSE,
)



)


Employer,
)



)


and
)



)

ALASKA NATIONAL INS. CO.,
)



)


Insurer,
)


  Petitioners.
)

                                   )


This claim for workers' compensation and petition for dismissal was scheduled for hearing at Fairbanks, Alaska on September 15, 1994.  The employee is represented by attorney Michael Stepovich.  Attorney Robert Groseclose represented the defendants/petitioners (defendants).  The record closed at the end of the hearing.


At the outset of the hearing, attorney Stepovich stated the employee was out of state and lacked the money to return to Alaska for hearing.  Stepovich then asked for a continuance to allow the employee time to return to Alaska to appear in person to permit us to better gauge her credibility.  The defendants objected to the continuance request pointing out that the employee had received notice of the instant hearing, from our office and from the parties at the taking of her deposition, before she left the state.


We directed Mr. Stepovich to contact the employee and ask her to testify concerning the continuance request.  Stepovich had said she was available to participate by telephone and our preference was to proceed with the hearing, with her in attendance by telephone.  After hearing her testimony, however, it became clear that participation of additional witnesses would be required to complete the record.  We granted the continuance on the grounds of "excusable neglect."  We warned the employee that if she was not prepared to present her claims at the next scheduled hearing, we expected to proceed nonetheless.  Our continuance is memorialized here.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The continuance of the scheduled hearing was granted under As 23.30.110(c) and 8 AAC 45.074(a)(5).  AS 23.30.110(c) provides in part: "After a hearing has been scheduled, the parties may not stipulate to change the hearing date or to cancel, postpone, or continue the hearing, except for good cause as determined by the board."


8 AAC 45.074(a) reads:


Continuances, postponements, cancellations, or changes of scheduled hearings are not favored by the board and will not be routinely granted.  The board or its designee will, in its discretion, grant a continuance, postponement, cancellation, or change of a scheduled hearing without a formal hearing only upon good cause shown by the party requesting the continuance, postponement, cancellation, or change.  Good cause exists only when


  (1) a material witness is unavailable on the scheduled date and the taking of the witness, deposition is not feasible;


  (2) a party or representative of a party is unavailable because of an unintended and unavoidable court appearance;


  (3) a party or representative becomes ill;


  (4) a party, a representative of a party, or a material witness becomes unexpectedly absent from the state;


  (5) irreparable harm will result from a failure to grant the requested continuance; or


  (6) an agreed settlement has been reached by the parties less than 14 days before a scheduled hearing, but it does not conform to 8 AAC 45.070(d)(1);


  (7) the board determines at a scheduled hearing that due to surprise, excusable neglect, or the board's inquiry at hearing, that additional evidence or arguments are necessary to complete the hearing; or


  (8) the hearing was set under 8 AAC 45.160(d).


On July 6, 1994 the employee filed an Application for Adjustment of Claim listing Mike Stepovich as her attorney.  On July 18, 1994 the defendants filed a petition to dismiss and on July 28, 1994, we served a copy on the Stepovich Law office.  Meanwhile, on July 26, 1994, the employee requested a prehearing conference, without listing Stepovich as her attorney. We scheduled a prehearing conference for August 15, 1994 but both the employee and her attorney failed to appear.  Additionally, the employee and her counsel did not file an opposition to the July 18, 1994 petition for dismissal.  The defendants then filed their Affidavit of Readiness for hearing on the dismissal petition and we served the parties with notice of the instant hearing on August 23, 1994, as required by AS 23.30.110.  The first opposition to this hearing was filed by the Stepovich law office on September 8, 1994.


Based on the employee's testimony and the representations of her attorney, we conclude two additional witnesses were required to complete the record in support of the employee's case.  Neither witness was available at the time of the instant hearing.


Based on the apparent lack of communication between the employee and her attorney concerning procedural matters and her travel plans, we find the employee's negligence in preparing for hearing is excused, in a very close call.  In granting the continuance, we hereby warn the employee, as we did orally at hearing, that even if she is not prepared for hearing at the next agreed‑upon date, we expect to consider the case on its merits and could dismiss it under 8 AAC 45.070(f).  The parties are directed to reschedule this case with prehearing officer Charles McLeod.


ORDER

The employee's continuance request is granted.  The parties shall reschedule this hearing with prehearing officer Charles McLeod.


Dated at Fairbanks, Alaska this 29th day of September, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown              


Fred G. Brown,



Designated Chairman



 /s/ John Giuchici              


John Giuchici, Member



 /s/ Ray Kimberlin              


Ray Kimberlin, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Billie Jean Johnson, employee / respondent; V. Reflections/Lighthouse, employer; and Alaska National Ins.  Co., insurer / petitioners; Case No. 9409495; dated and filed in the office of the Alaska Workers' Board in Fairbanks, Alaska, this 29th day of September, 1994.



Cathy D. Hill, Clerk
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