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JEFF HARSEN,
)



)


Employee,
)
DECISION AND ORDER


  Respondent,
)



)
AWCB Case No. 9306600


v.
)



)
AWCB Decision No. 94-0253

B&B FARMS,
)



)
Filed with AWCB Anchorage


Employer,
)
September 30, 1994



)


and
)



)

INSURANCE CO. OF NORTH AMERICA,
)



)


Insurer,
)


  Petitioners.
)

                                   )


This appeal of a March 30, 1994, Reemployment Benefits Administrator designee's (RBA) determination of eligibility for an evaluation was heard at Anchorage, Alaska on September 8, 1994.  The employee was not present but was represented telephonically by his wife, Donna Harsen.  Attorney Theresa Hennemann represented the employer.  The record closed at the end of the hearing.


ISSUE

Did the RBA designee err in finding that unusual and extenuating circumstances existed which prevented the employee from timely requesting an eligibility evaluation under AS 23.30.041(c)?


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

There is no current dispute that on February 12, 1993, while working as a dairy hand and supervisor, the employee injured his right shoulder and knee when squatting down to milk a cow, the cow fell on top of him.
 (Harsen Depo. at 72‑73, 79‑81).  After the injury, the employee did not return to work and one week later, left for Porter, Oklahoma.  In a letter dated February 22, 1993, the employee requested financial assistance from the employer in paying all medical or retraining expenses he may incur as a result of the February 12, 1993 incident. (Letter dated February 22, 1993).


On March 3, 1993, the employee was seen by orthopedic specialist, James D. Keenan, M.D., in Tulsa, Oklahoma, complaining of pain in his right shoulder and knee.  Dr. Keenan did a physical examination and took x‑rays of the employee.  Because the employee's X‑rays appeared normal, an arthrogram was scheduled for March 9, 1993.  The employee failed to appear for the scheduled arthrogram.


On April 19, 1993, the employee filed an Application for Adjustment of Claim seeking temporary total disability (TTD) benefits from "2/12/93 to no [sic]," medical and transportation costs.  (Application for Adjustment of Claim dated April 19, 1993).  The employer controverted all benefits sought by the employee on may 3, 1993, claiming there was no evidence of an on‑the‑job injury.  (Controversion dated May 3, 1993).  On June 7, 1993, the employee amended his application to include continuing TTD and medical costs.  (Prehearing Summary dated June 8, 1993).


The employee was next seen by William R. Gillock, M.D., for an independent medical examination (IME) on July 14, 1993. (Report dated July 14, 1993).  He reported that the employee suffered from "a grating sensation under the [right] knee cap which is consistent with the diagnosis of patellofemoral chondromalacia" and "a mild impingement syndrome of the right shoulder."  (Id. at 4‑5).  Dr. Gillock found no permanent impairment of the right knee but did issue a 3 percent whole person rating for loss of motion of the right shoulder which he concluded would diminish over time. (Id. at 6).  He also opined that neither condition was serious enough to warrant additional treatment nor prevented the employee from working. (Id. at 4‑5).  On August 10, 1993, the employer controverted the 3 percent rating on the grounds that it did not comport with the American Medical Association's Guides to the Evaluation of Permanent Impairment, 3d Edition (unrevised) as required by law. (Controversion Notice dated August 10, 1993).


On August 6, 1993, Dr. Keenan referred the employee to James D. Cash, M.D., for an evaluation.  Based on his physical examination of the employee, Dr. Cash diagnosed a lateral meniscus tear in the right knee and bursitis in the right shoulder. (Report dated August 6, 1993).  On August 11, 1993, the employee's knee was again examined by Dr. Keenan who noted a "stable range of motion and stable ligaments."  (Report dated August 11, 1993.)  Because he was unable to objectively diagnose a meniscus tear on examination, he again recommended that an arthrogram be performed on the employee's right knee.  (Id.).  Despite Dr. Keenan's recommendation, no arthrogram was performed.


On September 3, 1993, the employee was seen by Dr. Cash for continued problems with his right knee. (Progress Notes dated September 3, 1993).  Dr. Cash discussed with the employee the following options for diagnosing his knee problem: (1) a magnetic resonance image ("MRI"); (2) an arthrogram; (3) arthroscopic surgery; or (4) do nothing.  An MRI was performed by radiologist Ronald Krieger, M.D., on September 8, 1993, which identified the presence of a joint effusion, but detected no meniscal tear or other abnormalities of the right knee. (Report dated September 8, 1993).


Despite the MRI findings, on September 20, 1993, Dr. Cash diagnosed the employee as suffering from a lateral meniscus tear in his right knee and bursitis in his right shoulder.
 (Attending Physician's Report and Notice of Treatment dated September 20, 1993).  Based on this diagnosis, Dr. Cash again recommended the employee undergo an MRI or arthroscopic surgery as possible medical treatment for his knee.  On September 27, 1993, Dr. Cash performed arthroscopic surgery to correct the meniscus tear in the right knee.  In his postoperative report, Dr. Cash noted the surgical examination found no meniscal tear but detected chondromalacia and synovitis of the right knee which was treated with Marcaine injections.


On November 3, 1993, Dr. Cash refused to release the employee to return to work as a dairy farmer by noting, "Jeffery Harsen was injured at 2/12/93 and has not been able to do his duties as a dairy farmer since the time of the injury."  (Document prepared by Dr. Cash dated November 3, 1993).  Dr. Cash advised that he wanted to recheck the employee's condition in two months.

(Id.)


On November 18, 1993, a prehearing conference was held between the parties.  (Prehearing Conference Summary dated November 22, 1993).  During the conference, the employee's wife, Mrs. Harsen stated that the employee had been advised by Dr. Cash that he may not be able to return to the work he was doing at the time of injury.  (Id.).  In response to this information, prehearing officer Douglass Gerke advised Mrs. Harsen that the employee had 90 days in which to "write to the board to request an evaluation to determine if he is entitled to reemployment benefits, the request will include an explanation of why the request is being made more than 90 days after the date he gave his ER [employer] notice of his injury."  (Id.)


On January 4, 1994, Dr. Cash released the employee to return to work.  (Progress Notes dated January 4, 1994, at 5).  One month later, Dr. Cash conducted a disability evaluation on the employee for purposes of issuing an impairment rating.  In his written evaluation, Dr. Cash gave the employee a 12 percent lower extremity impairment rating which translated into a 5 percent whole person impairment rating.  (Letter from Dr. Cash dated February 11, 1994, at 1).  Dr. Cash also recommended the employee seek retraining because he felt "it was going to be difficult for him [employee] to get back to his regular job because of the continued pain he has in his knee." (Id.).


In response to Dr. Cash's recommendation, the employee filed a written request for an eligibility evaluation on March 29, 1994.  (Handwritten letter from Jeffery Harsen filed March 29, 1994).  To explain the untimeliness of his request, the employee wrote: 


After the initial period was up, we were told that we had to have a Dr's statement stating I may need it.  My Dr, Dr. Cash would not give us anything in writing until he was sure I was going to need it.  I was released from him in Jan. and two months have passed and I now know that I cannot continue my former occupation.  I still cannot stoop and kneel repeativly [sic] or for long periods of time. (This is part of my job as well as other numerous things.)  It is also to hard for me to crawl.  Arthritis has set in and on cold or rainy days my knee flairs [sic] up and prevents me from carrying on normally. . . .

(Id.).


In a March 30, 1994 letter to the employee, the RBA designee Deborah Torgerson found that his file showed compensability not in dispute, and Dr. Cash's February 11, 1994 letter indicated the employee was permanently precluded from returning to his job at the time of injury.  The RBA designee also found that the 90‑day period for requesting an eligibility evaluation‑‑starting with the day the employee gave the employer notice of the injury‑‑extended from April 15, 1993 to July 14,  1993.  (RBA’s Decision dated March 30, 1994).  The RBA designee noted that during this time frame no physician informed the employee that he could not return to his former occupation, and this situation created an unusual and extenuating circumstance that prevented the employee from requesting retraining benefits in a timely manner.


In reviewing your file for what occurred in this time frame, I find no indication by any physician that you were informed or made aware that you may not be able to return to your job at the time of injury.  Therefore, I determine that this situation created an unusual and extenuating circumstance that prevented you from timely filing for benefits.

(Id.).


The employer appealed the RBA designee's decision on April 8, 1994, contending that the employee did not file a request for eligibility evaluation within the requisite 90‑day period and no unusual or extenuating circumstance existed for justifying an exception to this limitation.  (Petition dated April 8, 1994).  On April 18, 1994, the employer filed a request with the RBA designee for reconsideration of her March 30, 1994 decision.  (Letter dated April 18, 1994, from Deborah Durden to Deborah Torgerson).  The RBA designee declined to act on the request for reconsideration in light of the employer's appeal of her decision.  (Letter dated April 28, 1994, from Deborah Torgerson to Deborah Durden).  However, the RBA designee noted that if she were to reconsider her decision, she would still find the employee eligible for reemployment benefits.  (Id. at 2).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.041(c) provides in pertinent part:


  If an employee suffers a compensable injury that may permanently preclude an employee's return to the employee's occupation at the time of injury, the employee or employer may request an eligibility evaluation for reemployment benefits.  The employee shall request an eligibility evaluation within 90 days after the employee gives the employer notice of injury unless the administrator determines the employee has an unusual and extenuating circumstance that prevents the employee from making a timely request. . . .


The prerequisites for qualifying for an eligibility evaluation under subsection 41(c) are: (1) a compensable injury; (2) the possibility that the injury may permanently preclude return to work at the occupation at the time of injury; (3) a request by the employee for an eligibility evaluation within 90 days after giving notice of the injury; and (4) if notice is not given within 90 days, the RBA must find there is an unusual and extenuating circumstance that prevented the timely request.  John R. Light v. Sealaska Corp., AWCB No. 89‑0210 (August 18, 1989).


The only issue before us is whether the RBA designee abused her discretion in finding the employee eligible for a reemployment benefit evaluation.  In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the court stated, "This court has explained abuse of discretion as 'issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.' [footnote omitted].  Tobeluk v. Lind, 589 P. 2d 873, 878 (Alaska 1979)."  The court has also stated that abuse of discretion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."  Brown v. State, 563 P. 2d 275, 279 (Alaska 1977).  We have adopted these standards in our review of the RBA's decisions.  Sullivan v. Gudenau and Co., AWCB Decision No. 89‑0153 (June 16, 1989); Garrett v. Halliburton Services, AWCB Decision No. 89‑0013 (January 20, 1989).  We have also held that misapplication of the law is an abuse of discretion.  Binder v. Fairbanks Historical Preservation Foundation, AWCB Decision No. 91‑0392 (December 11, 1991).


At the hearing, the employer contended that the RBA designee abused her discretion in finding the employee eligible for reemployment benefits on three grounds.  First, the employer argues that the employee's request for an eligibility evaluation under AS 23.30.041(c) was untimely.  We note the employer does not contend that the employee could have reasonably appreciated his need for an eligibility evaluation within the initial 90‑day period under AS 23.30.041(c).  The employer argues that by the November 18, 1993 prehearing conference, the employee had the requisite understanding.  The gist of the employer's argument is not that the RBA designee erred by excusing the employee's failure to request an evaluation within 90 days of the date he gave the employer notice of his injury.  Rather, it is that the RBA designee abused her discretion by allowing the employee to request an evaluation more than 90 days after the November 18, 1993 prehearing conference when

he was aware of the possibility that his injury could permanently preclude his return to work as a dairy hand or supervisor.


Second, the employer argues that the RBA designee abused her discretion in finding unusual and extenuating circumstances based on a lack of written medical documentation to the employee that he needed retraining.  The employer contends that the RBA designee misinterpreted subsection 41(c) in requiring written notification to the employee regarding the necessity for retraining to trigger the 90‑day period for requesting an eligibility evaluation.


Finally, the employer claims the RBA designee abused her discretion in finding the employee eligible for reemployment benefits on the grounds that he is permanently precluded from returning to the work he was performing at the time of injury.  The employer argues that (1) there has been no final determination that the employee is permanently precluded from performing as a dairy hand or supervisor; and (2) the RBA designee failed to address the employee's physical capabilities in performing the duties of dairy supervisor as defined by the Department of Labor's Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles ("SCODDOT").


The employee responds that the RBA designee did not abuse her discretion in granting an evaluation based on extenuating circumstances.  Mrs. Harsen testified that the employee was unable to request an eligibility evaluation before February 11, 1994, because he lacked the requisite knowledge regarding his need for retraining.  She contends that it was not until the February 11, 1994, letter from Dr. Cash wherein he stated that the employee could be permanently precluded from working as a dairy farmer, did the employee appreciate the need to file a request for an eligibility evaluation with the board.  Mrs. Harsen also testified that the Board and Ms. Hennemann instructed her not to file a request for evaluation until the employee received written verification from his doctor that retraining was necessary.


In response to the employer's third argument, the employee contends that he is physically incapable of working as a dairy supervisor despite the description of a dairy supervisor's duties in SCODDOT.  Although the SCODDOT definition of a dairy supervisor's duties does not require continuous stooping, squatting and bending, the employee argues that this description is unrealistic because he was constantly performing these functions as a dairy supervisor for the employer.


After reviewing the record
 and listening to the parties' arguments, we find the RBA designee abused her discretion in granting an evaluation based on extenuating circumstances.  We read the RBA's March 30, 1994 decision and April 28, 1994 letter as suggesting that an untimely evaluation request is excused simply due to the absence of an explicit written medical opinion addressing the employee's permanent inability to return to work.  We find this interpretation of section 41(c) unreasonable.


In Light v, Sealaska Corporation, AWCB No. 89‑0210 (August 16, 1989), the RBA and reviewing panel both rejected an interpretation of AS 23.30.041(c) which would have excused the employee from requesting an evaluation until receipt of objective medical evidence of permanent disability.  The board noted that subsection 41(c) merely required evidence that the injury "may" permanently preclude the employee from returning to her occupation at the time of injury.  In addition, the employee's knowledge and appreciation of a possible permanent disability should be determined based on inferences drawn from all the medical records and the employee's behavior.


We find the 90‑day period for requesting an eligibility evaluation begins to run when the employee knew or should have known that he might not be able to return to the work he was doing at the time of injury.  The language of AS 23.30.041(c) does not contemplate that a request for an eligibility evaluation can only be filed in those circumstances where the employee is permanently precluded from returning to the job held at the time of injury.  Instead, subsection 41(c) states that a request for an eligibility evaluation shall be filed when a compensable injury may permanently preclude an employee from returning to the job held at the time of injury.  Thus, the possibility that the employee might not he able to return to work is sufficient to trigger the 90‑day period for requesting an eligibility evaluation under AS 23.30.041(c).


Moreover, the language of subsection 41(c) does not require written verification regarding the employee's inability to return to the job held at the time of injury as the employee contends.  All that is required to start the 90‑day period is clear notice to the employee that he or she might not be able to return to their pre‑injury occupation.  Susan Wyrick v. Earth Movers of Fairbanks, AWCB No. 91‑0126 (May 1, 1991).  In requiring written verification as the sole means of providing clear notice could, in some cases as here, obstruct the primary purpose of section 41 which is to return the injured worker to the work force as expeditiously as possible and control costs associated with reemployment programs.  See Binder v. Fairbanks Historical Preservation Foundation et al,     P.2d     (Op. No. 4117)(Alaska, August 26, 1994).


In reviewing the written evidence and testimony adduced at the hearing, we find that the employee had knowledge that his injury might permanently preclude his return as a dairy farmer by November 18, 1993.  Based on this conclusion, we further find that the 90‑day period began running on November 18, 1993, and the employee should have requested an eligibility evaluation by March 16, 1994.


It is undisputed that during the November 18, 1993 prehearing conference, Mrs. Harsen acknowledged the employee had been advised by Dr. Cash that "he may not be able to return to the Work he was doing at the time of injury."
  (Prehearing Conference Summary dated November 22, 1993).  Based on this admission, prehearing officer Gerke advised Mrs. Harsen that the employee had 90 days in which to request reemployment benefits.
  Clearly, the employee had the requisite understanding regarding the possible need for retaining and was advised by the board to request an eligibility evaluation within 90 days.  Despite this information, the employee filed his request for evaluation on March 29, 1994, 13 days after the 90‑day period lapsed.  We find no facts in the record to support a finding of unusual or extenuating circumstances that would excuse the untimeliness of the employee's request beyond March 16, 1994.  Therefore, we conclude the employee is not entitled to reemployment benefits based on the untimeliness of his request for an eligibility evaluation.


We are mindful of several decisions where we have tolled the 90‑day period because of inadequate notification to the employee regarding (1) the possibility he or she might be permanently precluded from returning to pre‑injury occupation or (2) the need for retraining.  See Susan Wyrick v. Earth Movers of Fairbanks, AWCB No. 91‑0126 (May 1, 1991), John Hartley v. Lease Kissee Construction, AWCB No. 91‑0071 (March 26, 1991).  However, these decisions are legally and factually distinguishable from the present case.


In Wyrick, we affirmed the RBA's interpretation of subsection 41(c) as requiring "a clear statement that the employee may be permanently precluded from returning to the time‑of‑injury occupation."  (Id. at 7.)  We concluded in Wyrick that unusual and extenuating circumstances existed for tolling the 90‑day period because the employee had not been adequately informed that she might he permanently precluded from returning to her pre‑injury occupation.


Here we find that in November 1993, the employee was clearly advised by his treating physician that he might be permanently precluded from returning to his pre‑injury occupation.  While acting as her husband's representative, Mrs. Harsen admitted, both at the prehearing conference and during the hearing, that the employee had been so advised by Dr. Cash.  Nothing within Wyrick requires a clear written statement that the employee may be permanently precluded from returning to his pre‑injury occupation to trigger the 90 day period under subsection 41(c).  So long as the employee was clearly informed, either verbally or in writing, regarding the possibility that he or she may be precluded from returning to the occupation held at the time of injury, such notification is sufficient to start the 90‑day period.


In John Hartley v. Lease Kissee Construction, we upheld the RBA's decision to waive the 90‑day period based on unusual and extenuating circumstances because the employee's medical records failed to indicate whether retraining was necessary:


[S]ection 41(c) indicates that once it is determined the employee has a compensable injury which may ultimately entail reemployment benefits, either the employee or employer may request an evaluation.  We find this sentence suggests that when the employee's medical records indicate vocational retraining may be needed, the employee or employer should request an evaluation so the retraining process can get started.

(Id. at 6.).  In most cases, the only evidence properly before the RBA and the board for determining whether retraining benefits are warranted is the employee's medical records.  However, a different situation exists here where the prehearing conference summary expressly referenced that the employee had been informed by his treating physician that he might be unable to return to his preinjury occupation.  Given this information and the advise provided by prehearing officer Douglass Gerke to seek retraining benefits, the employee was aware of the need to request an eligibility evaluation by no later than November 18, 1993.


In concluding that no unusual or extenuating circumstance existed for excusing the employee's untimely request for an eligibility evaluation, we find it unnecessary to address the employer’s remaining argument regarding the lack of medical evidence that the employee is permanently precluded from working as a dairy supervisor.


ORDER

1.  The employer's petition to reverse the RBA's decision is granted.  The RBA's decision is reversed.


2.  The employee is not entitled to reemployment benefits due to his untimely request for an eligibility evaluation under AS 23.30.041(c).


Dated at Anchorage, Alaska this 30th day of September, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patti Bailie              


Patti Bailie,



Designated Chairman



 /s/ Patricia Vollendorf       


Patricia Vollendorf, Member



 /s/ S.T. Hagedorn             


S. T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Jeffery Harsen, employee / respondent; v. B & B Farms, employer; and insurance Co. of North America, insurer / petitioners; Case No. 9306600; dated and filed in the office of the Alaska Workers, Compensation Board in Anchorage, Alaska, this 3Oth day of September 1994.



Flavia Mappala, Clerk
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�








     �On December 30, 1993, the board approved a Compromise and Release (C & R) Agreement between the parties wherein the employer agreed to pay the employee the sum of $8000.00 in settlement of claims arising from the shoulder and knee injury. (C & R dated December 30, 1993).  In the C & R, the employee reserved his right to seek reemployment benefits.


     �It is unclear from the record whether Dr. Cash was aware that an MRI was performed on the employee's knee on September 8, 1993.


     �At the hearing, Ms. Hennemann vehemently denied she ever advised the Harsens to delay filing a request for an eligibility evaluation pending Dr. Cash's written verification regarding the employee's need for retraining.  We also believe that Mrs. Harsen misinterpreted the instructions given by Mr. Gerke at the prehearing conference.  It is clearly stated in the prehearing conference summary that Mrs. Harsen was advised by Mr. Gerke to immediately file a request for an eligibility evaluation which provided an explanation for the untimely request.





     �The employer asserted its right to cross�examine Dr. Cash regarding the basis of the assertions, opinions and conclusions expressed in his reports.  8 AAC 45.900(a)(11).  Dr. Gillock was the only physician deposed.  At the hearing, the employer waived its Smallwood objection to Dr. Cash's reports but argued that those documents were irrelevant to the issue presented.


	Because we sit as an appellate tribunal in this matter, it is incumbent that we have before us all documentation reviewed and relied upon by the RBA designee in making her determination.  Because the RBA designee reviewed and relied upon Dr. Cash's reports in finding the employee eligible for reemployment benefits, these records are relevant.


     �Mrs.  Harsen admitted during cross examination that she made this statement at the November 18, 1993 prehearing conference.





     �This may have been the second time the employee was notified of the short time frame to make this request.  Under Section 28, ch. 93, SLA 1982, we must provide every injured worker with a document describing the employee's rights and obligations under the Act.  Our staff mails each injured worker the booklet "Workers' Compensation and You."  On the first page in emphasized print, the injured worker is advised of the need to request a reemployment evaluation within 90 days after the injury date.  More detailed information is provided at pages 11�15.


     �We are cognizant that this finding may have limited application given the unique circumstances of this case where the parties do not dispute that the employee was given verbal notification regarding the possibility that he may be precluded from returning to work as a dairy farmer.  Usually in determining whether such notification was given to the employee, the only evidence which provides that information is the employee’s written medical records.  It is quite plausible that in reaching her decision, the RBA designee reviewed only the employee's medical records.  The RBA designee would not normally have a need to look at a prehearing conference summary.  We advise the prehearing officers to notify the RBA or the designee of this type of action.


     �Unfortunately, the employer did not request an evaluation for the employee.  Although our rehabilitation statutes do not require such action, we urge employers to assist employees in their rehabilitation efforts whenever possible.







