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LUCILLE R. COLE, 
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8931848


v.
)



)
AWCB Decision No. 94-0254

ANCHORAGE SCHOOL DISTRICT,
)

  (Self-Insured)
)
Filed with AWCB Anchorage



)
October 3, 1994


Employer,
)


  Defendant.
)

                                   )


We heard this claim on two separate dates, May 6, 1993 and March 4, 1994, in Anchorage, Alaska.  The employee was present at both hearings and was represented by her attorney‑in-fact Karen Dempster.  The employer was represented by attorney Gilman S. Dana Burke.  The record closed on May 4, 1994 when we next met after the time expired for filing of written closing briefs.


ISSUES

1.  Whether the employee sustained a mental stress injury in the course and scope of her employment.


2.  If so, whether the employee should be awarded temporary total disability benefits for the period December 7, 1989 to February 28, 1990, medical costs, and attorney's fees and costs.


PROCEDURAL HISTORY

We first heard this claim on May 6, 1993.  On that date, we conducted a five‑hour hearing which included substantial preliminary matters and then testimony from five of the employee's witnesses, Bruce N. Smith, Ph.D.; Gretchen Wemhoff; Linda Perry; Phyllis Foster; and Denise Trujillo.  After the testimony, the hearing was continued because available hearing time expired.


We then conducted an initial review of the witnesses' testimony and questioned its relevance to the employee's claim for benefits based on a mental stress injury.  Also noting there was still a large list of witnesses set to testify, we asked the parties to provide an offer of proof as to the relevance of the testimony of those remaining witnesses. (June 25, 1993 letter).  Because of the parties' summer schedules, the closing date for the offer of proof and supporting arguments was postponed until the fall of 1993.


We then issued a decision and order
 limiting the employees witnesses
 to the employee; Bruno Kappas, Ph.D.; Julia Freeman; Barbara Kelly and Joan Woolsey.  Those employer witnesses who testified, as allowed under our order, included William Kuhlman; Cindy Schults; Ron Parker and Katie Matson.  In addition to this testimony, we have considered the depositions of the employee; Tom Everitt, Osama Matsutani, M.D.; Bruce Smith, Ph.D.; and Robert Wilkins, M.D.


EVIDENCE SUMMARY

The employee testified she worked as a "safety security home school coordinator" at Chugiak High School. (Employee dep. at 18) Her duties included making sure the school environment was safe and secure, and any other duties assigned by her supervisor or the principal.  (Id.)


She asserts that on the morning of December 7, 1989, she suffered an acute anxiety response which was the result of gradual, non‑traumatic work stress.  She contends this stress was an "extraordinary combination" of threats from her supervisor, student deaths, and racism at Chugiak High School.


Regarding the cause of her alleged work injury, the employee stated:


Well, I woke up in the middle of the night to a movie that was on. . . and the movie . . .dealt with racism, and I watched that movie.  And I guess that movie brought ‑‑ just made me think about what was going on.  I mean, it was just so much . . . . I think it was Phoenix or something like that.  And that movie was so much unfair stuff going on in that movie with black folks and white folks that it just got to me.  Made me really concentrate on all the stuff that I have been dealing with in that building; okay?


So I left and went to work, but all of this is, like, you know how sometimes you sleep and the stuff comes in your head.  I don't know what they call that.  So it's like, oh, God.  So, anyway, all that stuff just brought on what I was going through, what's been happening in ‑‑ I don't know how far back-‑how far back it was going, but it's just like what's happening to me.  You know, it's just like I have here.


So, anyway, I'm driving to work.  When I get to work ‑‑ well, basically, that was a rough week for me prior to that just dealing with ‑just dealing with a couple of deaths; two suicides, I think it was, and a death, plus I worked an evening event the night before that.

(Id. at 44‑45).


The employee went on to summarize other factors which led her to describe the high school as "not a fair place."  (Id. at 45).  Those factors included her supervisor, Chris Hooten telling her he was going to "get" her,
 and the racist atmosphere in the school, which she described as "Little South Africa." (Id. at 46).
 In addition, she stated she was stopped by a policeman on the way to work, and she related it to the movie "with the officers, and I guess it was just a white, male cop doing injustice to people."  (Id. at 49).  The employee also contends she was given more work than other security staff.


She asserted that the racism towards her began at Chugiak High School when Hooten became her supervisor in June 1988.  She asserted he told her every day he was going to get her.  (Id. at 63‑64). witness Julia Freeman, a former security coordinator at the high school, recalled Hooten making the statement to the employee one day.  She testified the statement did not bother her, and the employee exclaimed something to the effect, "Well, that's interesting."


The employee asserted there were also sexist acts by Hooten which caused her stress.  When asked in her deposition for specific events, she stated:


well, he wouldn't deal‑‑ he was my supervisor.  He would not ‑‑ it's like he wouldn't deal with me in the things and stuff.  At one point, it was split.  The sexist female the--the females ‑‑ he took the males, and the females had to go to another supervisor, and he made a split.  When he came in, he made a direct split of female/male.

(Id. at 64‑65).


Cindy Schultz testified for the employer.  She has been on the security staff since 1988.   Schultz felt she “bent over backwards" to help the employee and that she treated the employee the  same as anyone else.  She added she was unaware of any problem between the employee and her supervisor.  Regarding workloads, Schultz asserted the employee did less than other personnel, and Schultz felt she had to "cover"  for the employee on occasion.


Phyllis Poster testified about sexually derogatory incidents by Hooten against her.  However, on cross examination, she admitted she never heard Hooten make such remarks to the employee; nor did she ever observe Hooten making racial or other harassing remarks to the employee.


Joan Woolsey, an attendance computer secretary at the high school, testified the employee was not considered "one of the team" by Hooten.  For example, she was not included in the joking around, according to Woolsey.


Barbara Kelly also testified for the employee.  She asserted that the employee felt isolated from the other security people, and Hooten had a way of dividing people.  She stated the employee felt the others did not like her.  Cindy Schultz felt the employee was isolated because of the employee's own actions.


Ron Parker was vice‑principal for student services at the high school in 1988 and 1989.  The duties of this position included supervision of the security personnel.  He testified he was not aware of any unfair treatment of the employee by others.  He admitted there "wasn't a friendliness" between the employee and other staff, but nothing overt or obvious.  He added he was not aware of any racist acts or sexist treatment.


Parker also asserted that there were no instances he knew of in which the employee had to do more work than other personnel.  Regarding the student deaths at the school in November and early December 1989, he asserted that handling those deaths is part of the job of a security staff member.  However, he also stated it is not a job duty of security personnel to counsel students, and he did not assign anyone to do such counseling.


School Principal William Kuhlman explained that one of the suicides was a former Chugiak student who had moved to Texas, and the second was a Chugiak student.
  He asserted there was no reason to believe the deaths would have a greater impact on the employee than on any other faculty members Schultz testified she relayed to the employee that the Culture Club girls wanted to talk to the employee about one of the deaths.


The employee testified that the alleged racist acts, sexist and other unfair treatment all brought her mental state to a "boiling point," culminating in her viewing of the racist movie early on December 7, 1989.  She stated: "I mean it just hit me.  All I can say is, it was just enough.  Something zapped."


The employee testified that when she arrived at work on December 7, she started crying, and someone took her into a room.  She stated she really started screaming when she saw her supervisor, although he did not say anything to her.  According to Woolsey, who was in the room, the employee, in referring to Hooten said, "Get him outa here!" Parker testified the employee appeared to be extremely upset, and she cried and yelled to the point he feared she may have a stroke because her blood pressure was high.  Kuhlman described the employee as a "very stressed out individual" on December 7, 1989.


The employee was taken by ambulance and admitted to Providence Hospital.  Robert Alberts, M.D., a psychiatrist, counseled and treated her at the request of her normal attending physician, Robert Wilkins, M.D., an internist.  Doctor Alberts’ December 9, 1989 report states in part:


This 54‑year old black woman who was admitted through the hospital by ambulance after she apparently developed a panic attack at work.  The history reveals that she has been suffering from recurrent anxiety for quite some time and that much of this is probably directly related to her rather chaotic life during which there always seems to be some serious problems.  I learned that she has had some serious problems in her marriage, her children have a variety of serious problems, her one son being in jail for sexual abuse, and one of her daughters suffering from mental illness . . . Her most recent problem appears to be related to the conflict between her and her vice principal at Chugiak School.  She stated . . . she feels very threatened by the man who she believes has it in for her . . . To what extent it is, the history is difficult to determine . . . . As a result of this continued stress she seemed to develop a recurrence of a great deal of anxiety during which it becomes difficult for her to concentrate, it is quite agitated to the point of being hypermanic and probably overactive to the point where there may even be some paranoid ideations.


Dr. Alberts report also states the employee "had similar problems in 1985" when she was treated by Bruce Smith, Ph.D., at the Langdon Clinic.  Dr. Alberts' impressions were, on Axis I, Adjustment disorder with symptoms of anxiety and mild hypermanic behavior; and on Axis II, no definite personality disorder identified.


The employee remained at Providence Hospital for several days and was then released.  Dr. Alberts continued to counsel the employee periodically until her recovery and "return to mental stability in February 1990." (Dr.  Alberts' affidavit dated March 26, 1993).


Dr. Wilkins had treated the employee for chronic anxiety periodically since 1974. (Wilkins dep. at 11).  He noted that in 1921, the employee was admitted to the psychiatric unit of Providence Hospital "after some sort of an altercation with her children at home . . . . " (Id. at 18).  He examined the employee, and she explained that her family problems caused her a "great deal of emotional distress."  (Id.). At that time, Dr. Wilkins diagnosed probable acute anxiety tension state, tension‑type headaches and possible recurrent peptic disease.  (Id. at 20).


The employee continued to treat with Dr. Wilkins through the 1980's, for various ailments, including periodic aggravations of her chronic aggravations.  Dr. Wilkins asserted that family problems played a significant role in "her anxiety and tension, her mental and emotional state."  She also continued to get periodic counseling at Langdon Psychiatric Clinic.  (Id. at 33‑36).


The employee visited Dr. Wilkins on January 24, 1989, reporting "a torrential disgorgment of symptoms and circumstances that would be most difficult to record completely or even capsulize adequately . . . ."  (Id. at 42).  The employee related several symptoms to a "topsy‑turvy" family situation.  (Id. at 43‑44).  Among other diagnoses, Dr. Wilkins found the employee "had problems with psychoneurosis with manifestations of anxiety and depression . . . ."  Dr. Wilkins concluded the employee had a "reactivation of the basic underlying ongoing problems."  (Id. at 46).


At a Visit or September 19, 1989, the employee appeared to be primarily depressed, according to Dr, Wilkins.  She "embarked on a deluge describing problems with her five children, and her husband, and various friends, and her employers, and her parents, as it says here, all of whom in some way or another are imposing an almost intolerable burden on her."  (Id. at 47, 50).   The doctor prescribed Xanax, which he had provided her previously. (Id.at 4950).


Dr. Wilkins felt that the events the employee reported "were occurring.  I never had any impression that these were figments of her imagination or anything like that."  (Id. at 52).  However, he acknowledged, "I don't know to what degree these threats and these stressors really were manifest."  His view of the problems was through the employee's descriptions.  (Id. at 53).


Dr. Wilkins examined the employee after her December 7, 1989 incident and hospitalization.  "She again talked about problems and complaints involving her five children and her estranged husband, and the behavior of various friends, and her employers, and her parents."  (Id. at 58).  Noting that all these factors were causes of her breakdown, the doctor asserted it was "very hard" to state which stressor was the "major factor" that caused the employee's "blow‑up . . . When you dip up a bucket of water out of the Mississippi River at New Orleans, you don't know whether the mud in that bucket came from the Missouri or the Ohio.  It's hard to answer."  (Id. at 58‑59).


Dr. Alberts signed an affidavit containing his opinion of the employee's condition, and its relationship to her employment. (Alberts March 26, 1993 affidavit).  Based on his treatment and observations of the employee, and information obtained from her, he concluded many factors caused December 7, 1989 breakdown.  Dr. Alberts asserted the employee was delusional.  On this basis, he opined that the employee's "belief that she was subjected to harassment and intimidation by her supervisor may have been based upon a perception of mistreatment, rather than actual or real events.  I believe that her anxiety state had made her overly suspicious, to the point of paranoia."  (Alberts Affidavit at 2).


Dr. Alberts went on to state:


However, even assuming that Ms. Cole was in actuality subjected to harassment while on the job, it is my opinion that it would be unreasonable for a physician or psychiatrist to conclude that such harassment was the predominant cause of Ms. Cole's December 7th breakdown.  Since her breakdown was precipitated by so many significant stressors in her chaotic life, one could not reasonably identify job stress as the predominant cause of the breakdown.

(Id.)


When asked if he agreed with Dr. Alberts' conclusions that the employee suffered from paranoid ideations, Dr. Wilkins admitted he was only getting the employee's point of view, and therefore had only partial information with which to form his opinions.  (Id. at 63‑64).  However, he agreed that it may be true that the employee was "probably over reactive to the point where there may be some paranoid ideation."  (Id. at 63).  He did not believe the employee's problems were delusional.  (Id. at 70).  But he opined he could not answer which of the employee's stressors was the predominant cause of her breakdown.  (Id. at 67).


Osama Matsutani, M.D., a  psychiatrist, also treated the employee when she was again admitted to Providence Hospital on January 30, 1990.  Dr. Matsutani testified that the employee was hallucinating, seeing faces in the wood paneling in her house.  Regarding the work‑related nature of her condition, the doctor indicated Dr. Alberts may he in a better position to render such an opinion, but he added he had no reason to disagree with Dr. Alberts' opinion noted in his affidavit. (Matsutani dep. at 14).  He also believed the employee suffered from paranoid ideations. (Id. at 21).


Bruce Smith, Ph.D., a psychologist, testified for the employee.  He had treated the employee in 1984.  However, he did not treat the employee for her 1989 breakdown.  He did not learn of her condition until January 1993. (Smith dep. at 9) He testified he could not offer a credible opinion on the cause of the employee's breakdown, and he would defer to Dr. Alberts' conclusions. (Id. at 18, 25).  He stated he could not criticize Dr. Alberts' conclusion that job stress could not be considered the predominant cause of the employee's breakdown. (Id. at 13).  At hearing, he testified he could not state "unequivocally anything" about the employee's medical condition in 1989.


Bruno Kappas, Ph.D., a psychologist also testified for the employee.  He has a private practice, and he has been teaching psychology at the University of Alaska Anchorage (UAA) since 1979.  He acknowledged he is not the employee's treating physician.  He also admitted he did not examine the employee or conduct any tests.  He just met with the employee and her hearing representative Dempster for one hour.  He asserted that psychiatrists focus too much on a patient's injury and not enough on the illness.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.  Course and Scope.


AS 23.30.265(17) provides:


"[I]njury means accidental injury or death arising out of and in the course of employment, and an occupational disease or infection which arises naturally out of the employment or which naturally or unavoidably results from an accidental injury; "injury" includes breakage or damage to eyeglasses, hearing aids, dentures, or any prosthetic devices which function as part of the body and further includes an injury an injury caused by the wilful act of a third person directed against an employee because of the employment; "injury" does not include mental injury caused by mental stress unless it is established that  (A) the work stress was extraordinary and unusual in comparison to pressures and tensions experienced by individuals in a comparable work environment, and (B) the work stress was the predominant cause of the mental injury; the amount of work stress shall be measured by actual events; a mental injury is not considered to arise out of and in the course of employment if it results from a disciplinary action, work evaluation, job transfer, layoff, demotion, termination or similar action, taken in good faith by the employer[.]


Under the 1988 amendments to the Alaska Workers' Compensation Act, the statutory presumption for mental injuries caused by mental stress was changed.  AS 23.30.120(c) states: "The presumption of compensability established in (a) of this section does not apply to a mental injury resulting from work‑related stress."  Accordingly, the employee does not get the benefit of the presumption and therefore must prove all the elements of her claim by a preponderance of the evidence.


The employee requests temporary total disability (TTD) benefits from December 7, 1989 to February 28, 1990,
 medical costs and attorney's fees and costs.  The basis of her claim is mental stress from her work for the employer.


The employer argues that her claim for benefits should be denied because her inability to work during the above three‑month period was unrelated to her employment.  The employer contends that both the medical and lay testimony support a conclusion that the employee did not sustain a compensable work‑related injury.  In this regard, the employer argues that there is no medical evidence to support her claim, and lay testimony does not provide the evidence necessary for our finding her claim compensable. (Employer April 18, 1994 closing brief at 9).


The employee contends that she has submitted evidence to support her request for benefits.  She argues, inter alia, that the employee's preexisting anxiety condition was exacerbated by "bad things" done to her by the employer, including Hooten and his threat in November 1988. (Employee April 25, 1994 rebuttal argument).  She further contends that her "medical evidence confirms that Cole was harmed by elements outside of her physical body." (Employee April 25, 1994 closing rebuttal at 1).


After reviewing and weighing the relevant evidence in the record, we conclude the employee has failed to prove her claim by a preponderance of the evidence.  Contrary to the employee's assertions, we find there is no medical evidence to support her claim for work‑related mental stress.  As we emphasized in a prior decision, we find medical testimony is a crucial element of a mental stress claim.' We find such claims complex medically.  As such, the claims must he supported by valid, competent medical evidence.  There is none here.


The employee presented Dr. Kappas as a witness at the hearing, but he did not give a medical opinion as to the work relatedness of the employee's condition.  We find he did not examine the employee or treat her.  Moreover, he did not observe the employee until recently.  We therefore give his testimony no weight as it pertains to medical support for the employee's claim.


Moreover, we give Dr. Smith's testimony very little weight because he did not examine the employee during the crucial period surrounding her hospitalization in 1989 and 1990. in fact, Dr. Smith did not counsel the employee until 1993, long after she had recovered from her 1989 anxiety incident.  In any event, Dr. Smith deferred to Dr. Alberts' opinion on the employee's condition, and Dr. Alberts' opinion clearly supports the conclusion the employee's condition is not work‑related.


On the other hand, we give substantial weight to the opinion of Dr. Alberts, a psychiatrist who treated the employee during the period immediately following her admission to Providence Hospital.  We find Dr. Alberts was thorough in presenting a history of the employee's condition, and her symptoms.  We find his opinion supports the conclusion that 1) the employee may have perceived, rather than experienced actual mistreatment by her supervisor, and 2) even if she was subjected to harassment, it would be unreasonable to conclude the harassment was the predominant cause of her December 7, 1989 breakdown.


We also give substantial weight to Dr. Wilkins, who was most familiar with the employee's condition because he had treated her for an extended period.  Even Dr. Wilkins agreed the employee may have suffered some paranoid ideation.  Furthermore, Dr. Wilkins declined to opine which of the employee's many stressors was the predominant cause of her breakdown. in this vein, we find his opinion is insufficient to support the employee's claim.


In analyzing the elements of compensable stress in AS 23,309.265(17), we find the employee failed to prove by actual events she suffered extraordinary and unusual work stress in comparison to the pressures and tensions experienced by other security personnel.  We find she did get one threat from former supervisor Hooten.  We find Julia Freeman corroborated her testimony  regarding this threat.


Other than that unfortunate and certainly stressful incident, though, we find Dr. Alberts' opinion supports a conclusion the employee's other assertions were ideations, and not actual events.  In our review of the record, we do not find other actual events which were extraordinary and unusual under the test in AS 23.30.265(17).  For example, we find the employee was not assigned an extraordinary workload in comparison to other security personnel.  The employee provided no specific facts to support her assertion, and her contention was rebutted by the testimony of Cindy Schultz.


Even if we had found the employee suffered extraordinary and unusual stress, we conclude she did not meet the second part of the test in AS 23.30.265(17); that is, she failed to show the stress was "the predominant cause of the mental injury."  We find the opinions of the physicians, as discussed above, clearly dictate against any other result.  We find the employee's claim lacks in both supporting medical evidence and in sufficient actual events to support any other conclusion.


Accordingly, we find the employee has failed to prove her claim for mental stress by a preponderance of the evidence.  We therefore deny and dismiss her claim for temporary total disability benefits, medical costs, and attorney's fees and costs.


ORDER

The employee's claim for temporary total disability benefits, medical costs and attorney's fees and costs is denied and dismissed.


Dated at Anchorage, Alaska this 3rd day of October, 1994.



ALASKA WORKERS' COMPENSATION BOARD 



 /s/ M.R. Torgerson            


M.R. Torgerson, 



Designated Chairman



 /s/ S.T. Hagedorn             


S.T. Hagedorn, Member



 /s/ Darrell F. Smith          


Darrell F. Smith, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Lucille R. Cole, employee / applicant; v. Anchorage school District, employer; and (self‑insured), insurer / defendants;,Case No.8931848; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 3rd day of October, 1994. 



Brady Jackson III, Clerk
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     �Cole v. Anchorage School District, AWCB No. 93�0297 (November 22, 1993).


     �In addition to limiting the number of witnesses, we restricted the substance of some of the witnesses' testimony. See Cole v. Anchorage School District, AWCB No. 93�0297 at 5�13.


     �Employee dep. at 59.


     �There was also testimony about "KKK" and swastika graffiti at the school.


     �The latter suicide occurred off campus.


     �Xanax is a sedative medication or tranquilizer.


     �The employee returned to work at Chugiak High School in March 1990.  She is still employed there.


     �We note the employee was represented by someone who was not a licensed attorney.  Even if the employee had prevailed, there is no authority to award attorney's fees to an individual in Dempster's specific status.  AS 23.30.145; 8 AAC 45.180.










