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)
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)
DECISION AND ORDER
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)



)
AWCB Case No. 8726986
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)



)
AWCB Decision No. 94-0255

ARCO ALASKA, INC.,
)



)
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Employer,
)
October 4, 1994



)


and
)



)

ALASKA PACIFIC ASSURANCE,
)



)


Insurers,
)


  Defendants.
)

                                   )


We heard the parties, oral argument on September 7, 1994.  The employee was present and represented by attorney William Erwin.  The employee is also represented by attorney Kurt Jackson of Montana.  The employer and its insurer were represented by attorney Timothy McKeever.  We closed the record at the hearings conclusion.


ISSUE

Whether the employee's claim is barred by AS 23.30.100 or AS 23.30.105.


EVIDENCE SUMMARY

The employee was hired by ARCO Alaska (the employer) in September 1981 to work as a maintenance planner at Prudhoe Bay.  Previously, he worked for Anaconda Company, a Montana subsidiary of Atlantic Richfield Company.  In July 1983 the employee was promoted to a supervisory position in charge of drill‑site maintenance, at

Prudhoe Bay.  In the Spring of 1984, he was permanently promoted to that position.


In the fall of 1984, the employee's father lost his leg due to diabetes.  The employee took leave to assist his father with his recuperation in Montana.


In February 1985, the employee began to experience anxiety attacks and depression.  He reported to his supervisor that his mind was racing and he was unable to control his thinking, and he did not think he should work.  His supervisor concurred and he returned home for treatment.  The employee's main apprehension concerned returning to work, but he admits he did not inform his supervisor that he felt work was the cause of his attack.


Shortly thereafter, the Employee Assistance Program (EAP) referred the employee to Thomas Robinson, Ph.D., a clinical psychologist.  On February 22, 1985, the employee told Dr. Robinson he had a stressful job.  In his March 10, 1985 report, Dr. Robinson noted, "His [s]tress may also be related to his recent stress at work in a new kind of job."  He was subsequently referred to a psychiatrist, Dr. Campbell, who found a major depressive disorder with "no clear precipitant." (Campbell March 11, 1985 Report).


Although he subsequently returned to work, the employee continued to incur absences.  In May, 1985, he missed several weeks from work.  However, Dr. Campbell eventually released him to return to work. in June 1985, the employee's father‑in‑law passed away.  On August 4, 1985, while vacationing in Montana, the employee suffered an anxiety attack, and he again sought treatment.  Upon return to Alaska he was admitted to Charter North Hospital.  He was diagnosed with intractable depression with melancholia and vegetative signs. (Worrall September 16, 1985) Between February and August of 1985, the employee missed 463 hours from work, (the equivalent of almost 11 weeks).


In mid‑September of 1985 the employee returned to work at Prudhoe Bay in a lower level position, with no reduction in pay.  In December 1985, the employee's father passed away.


In March 1986 he received a "highly commendable" performance review.  The employee was promoted to a different supervisory position in June 1986.  He had been consulted about all the job changes and they were made only with his agreement.  In early July 1985, he sought additional treatment and Dr. Campbell released him to return to work with no restrictions.  In his August, September and October 1985 reports, Dr. Campbell noted the employee felt well.


During the fall of 1986, the employee decided to leave his position.  He stated he left work because the depression, anxiety and panic attacks he experienced interfered with his work.  He applied for and received a leave of absence from the employer.  His last day of work was January 16, 1987.  He received full pay for several months, and then half pay for several more months.


The employee applied for the employer's long‑term disability program (LTD).  His application was approved in October of 1987, retroactive to July 17, 1987.  The employee's application for social security benefits was initially denied; however, he successfully appealed and was awarded benefits.  His LTD benefits were reduced by other income such as sick pay and social security.


In July 1989 the employee's LTD benefits ended according to the terms of the program.  In the fall of 1989, he filed a request to retire because of disability, which was granted.  His request to retire under the Anaconda plan, his previous employer, was denied.  In the fall of 1990 he contacted an attorney who advised him to file a workers' compensation claim.


The employee filed his notice of occupational injury on November 9, 1990.  The report states that the date of injury or exposure to disease was "2/85 through 1/87." The employee described how the illness occurred as follows:


As a result of the extreme stress and pressures related to my Arco Alaska, Inc. job duties as a supervisor and the schedule at Prudhoe Bay, I suffered a breakdown where I had uncontrollable shaking, crying and a sense of helplessness.  I was taken off the job and treated by psychologists and psychiatrists and attempted to work on several occasions at different positions, but have been unable to work at any of those assigned positions since January of 1987.


During his April 27, 1992 deposition, the employee testified regarding his knowledge of the nature of his disability and its relation to his employment.  The following exchange  occurred between the employer's counsel (Timothy A. McKeever) and the employee.


  Q.  Let me ask you, you described that in the summer of 1985 you had, in the spring of 1985 you had the initial episode that we've talked about.  There's a report from the ARCO medic that in July you had another panic attack, that agitation and panic developed, you were unable to work, and they apparently called Dr. Campbell from Prudhoe Bay.


  Did there seem to be a relationship between these attacks and being at work?  In other words, did you have these panic attacks when you were elsewhere?


  A.  The primary, the largest majority of them came while I was at work.


  Q.  And did the attacks, whenever they happened, seem to be related to work, as far  as you understood it?


  A. Yes.

(Gernaat Depo. at 90).

Also at page 100, line 14 ‑ page 101 line 15, the following transpired.


  Q.  And your list day of work was the 16th of January 1987; is that correct?


  A.  I believe that is correct, Yes.


  Q.  Did you understand that the reason ‑‑ Again, I don't know whether you knew all of the reasons that you now know, but when you left work in 1987, made the decision to go on long‑term disability, was that based in part on the fact that the panic attacks, the anxiety, and the depression that you were having were related to your employment and prevented you from working?


  A.  Could you repeat that again?


  Q.  Sure.  I'm just trying to get ‑‑ Let me rephrase it, because it was sort of a compound question.  The reason that you left was because you were having depression, anxiety, and panic attacks; is that correct?


  A.  That's correct.


  Q.  And did you feel that was interfering with your ability to work on the slope?


  A.  That's correct.


  Q.  And you made the decision that, for medical reasons, you wanted to get away from the slope and see whether you could make an improvement in your mental state?


  A.  That's correct.


  Q.  So the reason that you didn't continue to work was because of the panic attacks and depression and anxiety that you were experiencing.


  A.  That's correct.


The questioning on the employee's knowledge of his illness continued at page 129, line 16.


  Q.  Did you ever say to anybody at ARCO, in so many words or something similar to this, that you thought that your problems were due to your work?


  A.  I'm sure that I said it, and I know that I've written it.


  Q.  Do you know whether you said it to Larry the morning you said, I've got this  problem, I can't go to work today, and he said, that's fine, take it off, go into town?  Do you know whether you specifically made a connection between the problems that you were having and work?


  A.  No.


  Q.  I'm sorry, I asked the question in a bad form.  No, you don't know, or no, you didn't make the connection.


  A.  No, I did not make the connection, that the work was causing the problem.


  Q.  And am I correct that it took you a while to come to that realization?


  A.  That is correct.


  Q.  Do you know when you first told the folks at ARCO that you felt the work  was causing the problem?


  A.  When we agreed on a final work date, which was sometime in late fall of 1986.


Since he left the employer, the employee has worked as a big game guide and as a semi‑skilled carpenter.  The employee does not feel he could return to work as a maintenance planner or supervisor.  The employee testified at hearing.  However, he did not contradict or change any of his deposition testimony.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  Whether the employee's claim is barred by AS 23.30.100

AS 23.30.100(a) provides:


Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of injury or death to the board and the employer.


AS 23.30.100(d) provides in part:


Failure to give notice does not bar a claim under this chapter


  (1) if the employer (or his agent in charge of the business where the injury  occurred) or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice;


  (2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given.


Under AS 23.30.100(d)(1), untimely notice does not bar a claim if the employer or carrier had knowledge of the injury and was not prejudiced by the failure to give notice.  The running of the 30‑day period is suspended until by reasonable care and diligence it is discoverable and apparent that a compensable injury has been sustained.  Alaska State Housing Authority v. Sullivan, 518 P.2d 759 (Alaska 1974).


In Sullivan, 518 P.2d at 762, the Alaska Supreme Court affirmed our decision suspending the running of the time limit for notice under section 130 until the employee, as a "reasonable" person would realize the cause and nature of his injury.  In Sullivan, 518 P.2d 762, the Court stated, "This inability of even the doctors to agree as to the specific cause of Sullivan's disability supports the conclusion that Sullivan could quite reasonably believe his pain following the 1970 fall was attributable to the earlier accident."


AS 23.30.120 provides in pertinent part:


(a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that


  (2)  sufficient notice of the claim has been given;


(b) If the delay in giving notice is excused by the board under AS 23.30.100(d)(2), the burden of proof of the validity of the claim shifts to the employee notwithstanding the provisions of (a) of this section.


In 3 A. Larson, The Law of Workmen's Compensation § 78.41 (1988), Professor Larson discusses the issues to be considered in determining whether the statute of limitations for filing a claim has begun to run.


The time period for notice of claim does not begin to run until the claimant, as a reasonable  person, should recognize the nature, seriousness and probable compensable character of his injury or disease. 

Id. at 15‑185.


  As to the nature of the injury or illness: Plainly claimant should be expected to display no greater diagnostic skill than any other uninformed layman confronted with the early symptoms of a progressive condition.  Indeed, it has been held that the reasonableness of claimant's conduct should be judged in the light of his own education and intelligence, not in the light of the standard of some hypothetical reasonable person of the kind familiar to tort law. . . .


  On the other hand, it is not necessary for the claimant to know the exact diagnosis or medical name for his condition if he knows enough about its nature to realize that it is both serious and work‑connected. . . .

Id. at 15‑245 through 15‑246.


The second of the three features of his condition the claimant must have had reason to be aware of is the seriousness of his trouble.  This is a salutary requirement, since any other rule would force employees to rush in with claims for every minor ache, pain, or symptom.  So, if claimant knows he has some shortness of breath, a back injury, or even a hernia, failure to file a claim promptly may be excused if claimant had no reason to believe the condition serious.  This is particularly clear when a physician has led him to believe that the injury is trivial or that the symptoms indicate no serious trouble.  At the same time, if the claimant's symptoms of compensable disability are sufficiently extreme, even a doctor's statement that they were trivial has been held insufficient to offset the claimant's own direct knowledge or the obvious condition.

Id. at 15‑253 through 15‑255.


Finally, under the third component of the test, the claim period does not run until the claimant has reason to understand the nature and gravity of his injury hut also its relation to his employment.  Even though the claimant knows he is suffering from some affliction, this is not enough to start the statute if its compensable character is not known to the claimant.

Id., at 15‑236 through 15‑257.


The employee's report of injury was not filed until November 9, 1990.  This report asserts the date of injury was February 1985 through January 1987.  Assuming the employee was injured in January 1987, the employee did not give notice of injury within the 30‑days required under AS 23.30.100, unless the notice fits within one of the exceptions applicable in AS 23.30.100.


The employee argues that the employer does not dispute that it had actual knowledge of the employee's condition and its work‑relatedness at the time of his initial attack (February of 1985).  The employee asserts that the employer was in control of the employee's treatment from its onset.  The employee argues that the employer cannot dispute it had knowledge of the injury, and AS 23.30.100(d)(1) provides an exception for the 30‑day notice requirement.  However, merely because the employer may have had knowledge of the employee's illness, no evidence supports the

contention that the employer knew of its connection to the employee's work.


According to his deposition testimony, and the entire record, we find the employee's illness was discoverable and apparent and that he knew or believed the illness was work connected no later than January: 16, 1987, his last day of employment at Prudhoe Bay.  We also find the employee received counseling from his psychologists and psychiatrists connecting his disorder with his employment with the employer.


The employee was a college‑educated supervisor, charged with knowledge of workers' compensation procedures and requirements.  Further, we heard testimony at the hearing that he had been previously injured and filed at least one other workers' compensation claim.  Based on our observation of the employee at the hearing, we find he is an intelligent person.  Thus, we find the employee's education, intelligence, and experience provided him with an understanding of the procedural and technical requirements of our workers' compensation system.  We find that a reasonable person would have realized the cause and nature of the illness and its work‑connection by January 16, 1987, when the employee terminated employment.  Sullivan. 758 P.2d at 762.  Further, we find the employee did not file notice until November 9, 1990.   Therefore, he failed to give notice within the 30 days after realizing the cause and nature of his condition. id. at 762, n. 10.


We must next determine if the employee met any of the exceptions under AS 23.30.100(d) The employee argues the employer has not been prejudiced by its failure to give notice, and the employer had actual notice of the illness.  We find the employer knew the employee was missing work and receiving counseling for his disorder.  However, due to the employee's failure to notify the employer of the work‑related nature of his illness, we find the employer did not know, nor had any reason to know or suspect, that the employee's illness was work connected.  Thus, we conclude the employer did not know of the work‑relatedness of the illness until the report of illness was filed November, 5, 1990.


The employer testified at the hearing that it would be prejudiced by trying to defend a claim nearly a decade old.  While we do not necessarily agree that employers are always prejudiced by such a passage of time, we agree in this case, based on the facts in the record.  We find no other satisfactory reason to excuse the failure to notify.  Thus, we conclude no exceptions exist to bar the employee's claim for failure to give notice under AS 23.30.100. Accordingly, the employee's claim is denied and dismissed.

II.  Whether the employee's claim is barred by AS 23.30.105

At the time of the employee’s injury, AS 23.30.105(a) provided in pertinent part:


The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of his disability and its relation to his employment and after disablement. ... it is additionally provided that, in the case of latent defects pertinent to and causing compensable disability, the injured employee has full right to claim as shall be determined by the board, time limitations notwithstanding.


In Morrison‑Knudsen v. Vereen, 414 P.2d 536, 538 (Alaska 1966), the court noted the purpose of §105(a) was to "protect the employer against claims too old to be successfully investigated and defended."  In a footnote the court quoted from Professor Larson's treatise:


Failure to file a claim for compensation within the statutory period cannot be excused by an argument that the employer was not harmed by the lateness of the filing.  Like any statute of limitation, this one carries a conclusive presumption that a defendant is prejudiced by reason of the enhanced difficulty of preparing a defense.

414 P.2d 538, n.3, quoting 2 A. Larson The Law of Workmen's Compensation §78.26 at 251 (1964).  Further, the onus of ensuring that workers' compensation claims are prosecuted timely is on the claimant.  Adams v. Valdez Outfitters, 3AN‑90‑5336 (July 16, 1991).


The supreme court defined the term "latent defects" in W.R. Grasle Company v. Alaska Workmen's Comp. Bd., 517 P.2d 999, 1002 (Alaska 1974), as a latent injury.  The court held that "an injury is latent so long as the claimant does not know, and in the exercise of reasonable diligence (taking into account his education, intelligence and experience) would not have come to know the nature of his disability and its relation to his employment." Id; see Hoth v. Valley Construction, 671 P.2d 871 (Alaska 1983).


The employee claims he did not suffer any disability until he realized he would never be able to go back to work for the employer.  The employee asserts this would have been in 1989, when he applied for disability retirement.
  The employer asserts the employee had to know the nature of his disability no later than January, 1987.


Even if the claim were not time barred under AS 23.30.100 we would find the claim time barred under AS 23.30.105(a).  We find the employee had knowledge of the mature of his disability and its relation to his employment at the onset of his initial attack in February, 1985, or at the latest, by January 16, 1987, his last day of employment with the employer.  Nonetheless, no workers, compensation claim was filed until November 5, 1990.  As we have found above, the employee's education, intelligence, and experience provided him with knowledge of the procedural and technical requirements of our workers, compensation system.  We conclude that a reasonable person in the employee's position would have realized the cause and nature of the illness and its work‑connection by January 16, 1987, the day he terminated employment.  We find he did not apply for compensation for well over two years later.  Thus, we conclude the Employee’s claim is barred under AS 23.30.105(a).


The employee argues the defect was latent, or otherwise undiscoverable, excusing the late filing of the notice of occupational injury or illness.  The employee asserts the latency of his injury prevented him from knowing of his disablement until after he retired.  In the alternative, the employee asserts the statute(s) were tolled during the period the employer paid other types of compensation/benefits to the employer.  Further, the employee asserts the employer led him to "reasonably believe that he was only entitled to receive employee benefit payments and not workers' compensation benefits."


As discussed herein, we find the employee knew or should have known his illness was connected to his employment since the first attack in 1985.  The record reflects the employee decided to quit working in late fall of 1986, and his last day was January 16, 1987.  More than two years later, after other benefits had been exhausted and he was denied disability retirement benefits from Anaconda, a workers' compensation claim was contemplated.


Regarding his assertions on latency, we find the employee knew or should have known he was disabled, at the latest, when he left employment with the employer on January 16, 1987.  Based on his hearing and deposition testimony, we find that when the employee decided to leave his employment at Prudhoe Bay, he knew or should have known
 he would not be able to return to his employment, due to his disability and its relationship to his work.  Thus, we conclude the employee's disability was not latent, and he knew or should have known the nature of his disability no later than January 17, 1987.


The employee also argues the statute of limitations should be tolled during the time the employer has paid disability retirement and other benefits to the claimant.
 The purpose of tolling statutes in this scenario is "to prevent an employer from lulling a claimant into a false sense of security by apparently acknowledging the validity of his claim, paying remuneration in lieu of compensation, and then invoking the statute after the lapse of one year."
  See 3 A. Larson, The Law of Workmen's Compensation 78.43 et seq. (1988).


After reviewing the hearing record and testimony, we find there is no indication or evidence to support the employee's contention that the employer was "attempting to lull the employee into a false sense of security.  We believe the contrary to be true.  We conclude the limitations period is not tolled merely because the employee has and continues to receive other benefits from the employer.


ORDER

The employer's petition is granted.  The employee's claim is barred pursuant to As 23.30.100(a) and AS 23.30.105(a).


Dated at Anchorage, Alaska this 4th day of October, 1994.



ALASKA WORKER’ COMPENSATION BOARD



 /s/ Darryl Jacquot              


Darryl L. Jacquot, 



Designated Chairman



 /s/ Patricia Vollendorf         


Patricia Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Terry D. Gernaat, employee / applicant; v. ARCO Alaska, Inc., employer; and Alaska Pacific Assurance, insurer / defendants Case No‑8726986; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 4th day of October, 1994.



Brady Jackson III, Clerk
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     �The employee applied for disability retirement benefits from


both ARCO, Alaska and Anaconda.  The ARCO benefits were approved,


however, the Anaconda benefits were not.  The employer argued at


the hearing that a workers' compensation claim was not considered until his disability retirement benefits from Anaconda were not approved.  Upon denial of his Anaconda benefits he contacted counsel in Montana.


     �Morrison�Knudsen Co. v. Vereen, 414 P.2d 536, 540 (Alaska 1966), W.R. Grasle Co. v. Alaska Workmen's Comp. Bd., 517 P.2d 999, 1004 (Alaska 1974).


     �The employee continues to receive his disability retirement.


     �AS 23.30.105 contains a two�year limitations period.







