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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

GARY D. MOORE,
)



)


Employee,
)


  Respondent,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8607448



)

ARCTIC RECREATION DISTRICT,
)
AWCB Decision No. 94-0266



)


Employer,
)
Filed with AWCB Anchorage



)
October 21, 1994


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Petitioners.
)

                                   )

The employer's petition to dismiss the employee's claim  was heard on the written record on September 9, 1994, in Anchorage, Alaska.  The petitioners are represented by attorney Richard L. Wagg, The respondent is represented by attorney Talis J. Colberg.   The record closed on September 9, 1994, the first regularly scheduled hearing date after the final briefs were filed.


SUMMARY OF THE EVIDENCE

It is undisputed that Moore suffered an injury to his low hack on April 15, 1986, while employed by Arctic Recreation Distributors, Inc.  The insurer accepted his claim and paid temporary total disability benefits from April 19 through April 28, 1986 and medical benefits through August 25, 1986.


On April 29, 1986, the employee returned to light‑duty work for the employer and continued working for it until September 1991. (Moore deposition at 37).  On August 25, 1986, John Thomas, D‑C,, the employee's treating physician, issued a report which stated in part: "Patient has remained active with normal work and personal activity, is successfully doing Basic & Intermediate Spinal Exercises, and brings favorable subjective report.  Hence, patient agrees with my recommendation to close his W/C [workers' compensation] care at this time."  Based on this analysis, Dr. Thomas released the employee to work without restriction on August 25, 1986.


After August 1986, Moore requested no additional time loss or medical benefits until he filed an application for adjustment of claim on April 25, 1994.  On May 12, 1994, the insurer filed a petition seeking dismissal of the employee's claim f or benefits based on AS 23.30.105(a).


The employee testified that he was surprised that Dr. Thomas gave him an unrestricted work‑release on August 25, 1986, because, as he stated, "I still felt sore in my back."  (Id. at 32).  When asked how his back felt after returning to work, Moore testified as follows:

Q. Do you recall whether you had any problems with your back and your legs during that period [1987 ‑ 1991]?

A. Yes, I recall it was sore.

Q. Was your back sore on a daily basis?

A. Yes.

Q. Did you ever have days when you were pain free?

A. Rarely.

Q. Did your back continue to bother you up until September of 1991?

A. Did it continue to bother me?

Q. Yes.

A. Yes, it did.

Q. At any point between '86 and '91 did your back conditions completely resolve?

A. No, they didn't.

Q. Did you continue to have leg pain during

that period?

A. Off and on.

Q. How often do you think you would have the leg pain? 

A. I'm not sure, two or three times a week maybe.  I'm guessing.

Q. 

let's say ‑‑ let's take '88, which would be two years after your injury. what was your condition during that period, during that year?

A. I was still hopeful that my back would get better.

Q. Were you still having problems with your back?

A, yes.

Q. Were you restricting your activities because of your back?

A. Lifting.

Q. Did you have to get somebody to help you left the snow machines on racks, for example?

A. Yes.

Q. Is that something that prior to that you'd been able to do yourself?

A. Uh‑huh.

Q. You need to answer yes.

A. Yes, I'm sorry.

Q. Was there anybody in particular you had working with you that you would get to help you do the lifting?

A. Generally I'd have the customer help me unload his machine from his truck or trailer, whatever, or one of the mechanics who happened to be there, or the service manager.

Q. Was your employer aware of the problems you were having with your back?

A. Oh, yeah.

(Id. at 37‑39).

Q. From 186 on you indicated that your back was never a hundred percent and you restricted your lifting abilities.  What did you attribute your limitations?

A. The cause of my limitations?

Q. Yes.

A. I was told that I had a trapped nerve that was being impinged, and that's what was causing the pain.  Is that what you're looking for?

Q. Kind of a poor question on my part.  Did you attribute it to some injury in particular

A,  Did I attribute it to an injury?

Q.  Yes.

A.  Yes.

Q. What injury was that?

A. The lifting injury in '86.

(Id. at 153‑54).


Moore testified that on the day he was laid off by the employer in September 1991, he complained to the general manager that his back was still bothering him from his 1986 injury. (ID. at 44‑45).


When asked if he knew the reason for Dr. Thomas releasing him for unrestricted work on August 25, 1986, Moore stated, "I talked with Dr. Thomas, and the reason why he released me was because he had gotten a call from workers' comp that said that they weren't going to pay any more towards the injury."  (Id. at 129).


FINDINGS OF FACT AND CONCLUSIONS OF LAW
At the time of Moore's injury in 1986, AS 23.30.105(a) provided in part:


The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of his disability and its relation to his employment and after disablement. . . . [I]f payment of compensation has been made without an award on account of the injury or death, a claim may he filed within two years after the date of the last payment.  It is additionally provided that, in the case of latent defects pertinent to and causing compensable disability, the injured employee has full right to claim as shall he determined by the Board, time limitations notwithstanding.


The insurer argues in its memorandum in support of its petition to dismiss, that April 25, 1994, the date the employee filed his claim, was well beyond two years from the date of the employee's 1986 injury and, therefore, his claim should be dismissed under AS 23.30.105(a). Further, the insurer contends that under the facts of this case, Moore cannot argue some form of latent defect which would justify excusing him from complying with the time limits set out in AS 23.30.105(a).


In his opposition to the insurer's petition to dismiss, the employee asserts the insurer "buffaloed" him into not filing a timely claim by not controverting his benefits after August 1986.  He claims that after August 1986, he continued to received chiropractic treatment for his back condition for the next eight years.  He said that either he or his insurance company paid for these treatments.  Moore specifically stated he was not making the argument that a "latent defect" was involved in his Case.  Finally, the employee argued the last payment of compensation by the insurer was made in 1993, and two years did not pass before he filed his claim.  In his affidavit filed with his opposition, Moore stated, "I continued to seek and receive medical Care from Dr. Thomas after August of 1986, at my own expense or with the assistance of my group health coverage.  I continued to seek care because I felt I needed it.  Dr. Thomas told me he could no longer bill the carrier, Alaska National, because they had refused to cover any further bills."  (Emphasis in original).  He also stated, "It is not true that I received no additional benefits from Arctic Recreation's carrier after August, 1986.  In fact I was paid $30.00 for mileage costs by Alaska National Insurance Co., the carrier for Arctic Recreation, with a check dated January 10 of 1993


In its reply memorandum, the insurer disputed the employee's claim that he was informed by Dr. Thomas that it would no longer pay for his medical treatment after August 1986.  It asserted that it had no contact with Dr. Thomas indicating that it would not pay his medical bills.  Attached to its reply, the insurer submitted the affidavit of Peggy Winkelman, its claims examiner who adjusted Moore's claim in 1986.  She stated, "At no time did I inform Dr. Thomas or Mr. Moore that his medical care would not be paid for.  It was my understanding from Dr. Thomas' August 25, 1986 report that Dr. Thomas decided to discontinue care for medical reasons."  She went on, "I did issue a check to Mr. Moore in November, 1993.  It was neither for benefits nor compensation.  The check was to reimburse Mr. Moore for transportation expenses incurred when I required him to attend an examination with Dr. Shawn Hadley."


In applying the law to the facts in this case, we must first determine when Moore had knowledge of the nature of his disability and its relation to his April 15, 1986 injury.


The record reflects after his April 1986 injury the employee always had the requisite knowledge.  He testified to the following: 1) he was surprised Dr. Thomas released him to unrestricted work in August 1986 because he still had a sore back; 2) between 1986 and 1991, his back was sore on a daily basis and rarely did he experience pain‑free days; 3) between 1986 and 1991 he would have back‑related leg pains two to three times a week; 4) during this period, he was limited in lifting to the point that he needed assistance for the first time from customers and other service people; 5) he attributes his pain and lifting limitations to the April 1986 injury; and 6) when he quit working for the employer in September 1991, he complained to the general manager that his back was still bothering him as a result of his 1986 injury.  Based on these facts, we find Moore had knowledge of the nature of his disability and its relation to his employment after disablement within two years of the April 15, 1986 injury.  Consequently, he needed to file a claim by April 15, 1988.  Since he did not file a claim until April 25, 1994, his claim was not timely filed under AS 23.30.105(a) and his claim must be denied.


Additionally, it should be noted that it is inherent in Moore's failure to file his claim until April 25, 1994, that the insurer has been prejudiced.  As Professor Larson states, the purpose of a statute limiting the time for filing claims is "to protect the employer against claims too old to be successfully investigated and defended."
  Since it has been eight years since the initial injury occurred, the employer is essentially foreclosed from investigating and defending against Moore's claim.


We find the employee's assertion that he was in some way lulled or "buffaloed" into not filing a timely claim because the insurer never controverted his claim, is totally without merit.  The evidence shows the employer accepted Moore's claim and paid some time loss and medical expenses through August 1986.  After that date, the employee did not report any time loss to the insurer and his physician did not submit any bills for additional medical treatment.  Since the employee never asserted a right to compensation, it was not incumbent on the insurer to file a notice of controversion.  See AS 23.30.155(d).


Moore also contends that he did not file a timely claim because he was told by Dr. Thomas that the insurer refused to pay for treatment after August 25, 1986.  We also find this assertion lacks merit for several reasons.  First, even if Dr. Thomas did say what Moore attributes to him, there is no reason to excuse him from the requirements of AS 23.30.105 (a).  If the employee felt that he needed further medical treatment for his injury after August 1986, as he obviously did, it was imperative that he submit medical bills to the insurer for payment.  If the insurer then refused payment, Moore had the obligation to file a timely claim and not wait eight years to assert his rights.


Second, and more importantly, we find that Dr. Thomas never advised the employee that further treatment was going to he withheld because the insurer said it was not going to pay for such treatment.  Moore's statement in this regard is contradicted by both Dr. Thomas and Winkelman.  Dr. Thomas' report dated August 25, 1986 does not indicate that he was terminating treatment because of the insurer's reluctance to pay.  Instead, the doctor noted that Moore "remained active with normal work and personal activities," was successfully doing his exercises, and gave a favorable subjective report.  Based on these factors, Dr. Thomas recommended ending the medical care being offered by the workers' compensation insurer.  He even noted that Moore, himself, agreed with his assessment.  In addition, Winkelman stated that she, representing the insurer, never contacted Dr. Thomas or the employee about not paying for medical treatment after August 1986.  We agree with her reading of Dr. Thomas, August 25, 1986 report to mean he discontinued care at that time for medical reasons and not for the lack of payment.


Finally, Moore contends that because he received a check from the insurer in 1993, he has until 1995 to file his claim. in this regard, he relies on that portion of AS 23.30.105(a) which reads, "[I]f payment of compensation has been made without an award on account of the injury or death, a claim may be filed within two years after the date of the last payment."  We find this argument fails because no payment of compensation was made in 1993.  The true nature of the check received by the employee in November 1993, is explained by Winkelman in her affidavit.  She correctly noted that the check in question was not for compensation but only to reimburse Moore for transportation expenses incurred by him to attend an employer's medical examination.


Based on these facts, we conclude that Moore failed to timely file his claim as required under AS 23.30.105(a) and, therefore, his claim must denied and dismissed.


ORDER

The insurer's petition to dismiss the employee's claim for failure to timely file his claim as prescribed by AS 23.30.105(a) is granted, and the employee's claim is denied and dismissed.


Dated at Anchorage, Alaska this 21st day of October,   1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder            


Russell E.Mulder,  



Designated Chairman



 /s/ Patricia A. Vollendorf       


Patricia A. Vollendorf, Member



 /s/ S.T. Hagedorn                


S.T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Gary D. Moore, employee/applicant; v. Arctic Recreation District, employer; and Alaska National Insurance Co., insurer/defendants; Case No.8607448; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, this 21st day of October, 1994.



Brady Jackson, III, Clerk
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