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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JAMES B. ABBEY, JR.,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8929272


v.
)



)
AWCB Decision No. 94-0273

VECO, INC./VALDEZ OIL SPILL,
)



)
Filed with AWCB Anchorage


Employer,
)
October 27, 1994



)


and
)



)

EAGLE PACIFIC INS. CO.,
)



)


Insurer,
)


  Defendants.
)

                                   )


We first heard Employee's claim at Anchorage, Alaska on March 25, 1993.  On May 4, 1993 we filed our decision and order in which we found Employee's condition compensable.  Abbey v. VECO, Inc., (Abbey I), AWCB Decision No. 93‑0109 (May 4, 1993).  In Abbey I we awarded Employee temporary total disability (TTD) benefits for a period of time, but denied benefits from June 15, 1989 to the date of his surgery in May 1990.


On October 14, 1993 we received Employee's request for rehearing and modification under AS 23.30.130(a).  Defendants contend Employee is seeking to retry the case with new evidence which could have been submitted at the previous hearing.


We considered Employee's request following oral argument on October 7, 1994.  Employee attended telephonically and his representative, Peter Stepovich, participated telephonically in the hearing.  Defendants' attorney, Mark Figura, was present with the 

Board at the Anchorage, Alaska hearing.  The record closed at the hearing’s conclusion.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

In Abbey I, at 2, we stated:


  Defendants filed objections to our considering certain medical reports unless they were given the opportunity to cross‑examine the author.  At hearing, Defendants waived these objections with the exception of the September 25, 1991 medical report of William Doolittle, M.D., and the following reports of George Pfaltzgraff, M.D; the August 8, 1989 initial report and chart notes, the December 7, 1989 report, and the March 16, 1990 chart notes.  However, Defendants attached a copy of Dr. Pfaltzgraff's March 16, 1990 chart note to their final brief.  We find they waived their cross‑examination request to this report, and we considered it.  The other reports and Dr. Doolittle's report were excluded.


  Employee had filed an objection to our consideration of the January 31, 1991, report of Glen Straatsma, M.D. We excluded this report from the evidence we considered in reaching our decision.


Employee contends our reliance upon the March 16, 1990 chart notes of George Pfaltzgraff, M.D., was a mistake of fact.  He contends he relied upon Defendants' request for if he had known that we would conclude Defendants waived their right to cross‑examine the doctor, he would have sought the opportunity to cross‑examine Dr. Pfaltzgraff.  He contends Dr. Pfaltzgraff's March 16, 1990 report is ambiguous and contradictory; therefore, we should not have relied upon it.


Dr. Pfaltzgraff's March 16, 1990 chart notes state in part:


This 48 year‑old man is here today because he wants to be labeled as disabled because he has a hernia. . . . He feels that when he applies for work and they learn that he has a hernia they won't hire him. . . .


I explained to him that the presence of a hernia does not make someone disabled.  He said that he hurts so much that he can't work.  I said that does not establish a disability. . . . I wrote on his disability request that he wasn't disabled from his hernia but neither did he have work more or less because of that reason.


Defendants relied upon Dr. Pfaltzgraff's report in their hearing brief which was filed March 18, 1993, or five working days before the hearing.  Employee relied upon the same report in his closing brief of April 14, 1993.


Employee contends we should have considered the report from the State of Alaska, Department of Health and Social Services completed by Michael Flannery, M.D., on March 23, 1990.  He  contends this report was "part of the record. . . ."  Petition for  Rehearing and Modification at 2.


In Abbey I, at 2 we stated:


Employee also objected to our considering the copies of the record from the Public Assistance Division of the State of Alaska Department of Health and Social Services (DHSS).  Defendants contended we could consider these under the business records exception to the hearsay rule.  Under 8 AAC 45.120(h) we may consider a document even if a request to cross‑examine the author has been filed if the document would be admissible under the Alaska Rules of Evidence over a hearsay objection.


  Under Evidence Rule 803(6) the custodian of the business record or other qualified witness must testify to certain facts regarding the business practices.  We have reviewed the documents from the DHSS and can find no affidavit conforming to the requirements of Evidence Rule 803(6).  Accordingly, we cannot admit these records under the business records exception, and they were excluded from the evidence we considered. See Speer v. Katch Canning Co., AWCB Decision No. 92‑0157 (June 22, 1992).


Employee also submitted affidavits of Dr. Pfaltzgraff and George Zorn, Jr., M.D., in support of his modification request.  He contends these reports demonstrate he was disabled from June 15, 1989 until his surgery in May 1990.  Defendants contend we should not consider these affidavits because they are merely an attempt to retry the case.  Defendants argue this evidence could have been submitted at the first hearing; it does not qualify as newly discovered evidence.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.130(a) provides:


Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110. Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases or decreases the compensation, or award compensation.


The Alaska Supreme Court discussed subsection 130(a) in Interior Paint Company v. Rodgers, 522 P. 2d 161, 168 (Alaska 1974) . Quoting from O'Keeffe v. Aerojet‑General Shipyards, Inc., 404 U.S. 254, 256 (1971), the court stated: "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."


The court went on to say:


The concept of mistake requires careful interpretation.  It is clear that an allegation of mistake should not be allowed to become a back‑door route to retrying a case because one party thinks he can make a better showing on the second attempt. 3 A. Larson, The Law of Workmen's Compensation Section 81.52 at 354.8 (1971).

Id. at 169.


Employee contends we should not have considered Dr. Pfaltzgraff’s March 1990 report in our first decision.  He contends he would exercised his right to cross‑examine the doctor if he had been notified that Defendants, request would be considered waived.


Under 8 AAC 45.052 a party requesting a hearing must request the opportunity to cross‑examine the author of medical reports which are on file at the time the hearing is requested.  If a party subsequently files medical reports, the request must he made at the time the party files the report.  The non‑filing party has ten days after service of the subsequently filed medical report in which to request the opportunity for cross‑examination.  Failure to timely request cross‑examination‑results in the waiver of the right to cross‑examination.


Employee first requested a hearing on July 14, 1992.  At the same time, he filed Dr. Pfaltzgraff's March 16, 1990 report.  We find no request was ever filed by Employee to cross‑examine Dr. Pfaltzgraff.  We conclude that under 8 AAC 45.052(c)(5)(A) Employee waived his right to cross‑examine Dr. Pfaltzgraff.


Under 8 AAC 45.052(c)(5)(B) Employee could still have cross‑examined Dr. Pfaltzgraff at the time of the hearing if he wanted to.  Although Employee listed Dr. Pfaltzgraff as a witness, he chose not to call him at the hearing.  Instead, Employee relied upon the doctor's March 16, 1990 chart notes in his final argument.


We find Employee did not timely assert his right of cross‑examination.  We find he did not present Dr. Pfaltzgraff as a witness at the hearing, but chose to rely upon the March 16, 1990 chart notes in support of his claim.  We conclude we did not violate Employee's right to cross‑examine Dr. Pfaltzgraff when we relied upon his report in making our decision.


Employee had requested the right to cross‑examine the authors of reports generated in connection with his application to the DHSS.  He never waived that right.  Defendants did not chose to make the authors of those reports available to Employee for cross‑examination.  Accordingly, we conclude we did not make a mistake in excluding Dr. Flannery's report from the evidence considered in making our decision.


Employee presented no reason, other than his reliance upon Defendants' request for cross‑examination of Dr. Pfaltzgraff, to support our consideration of the affidavits from Dr. Pfaltzgraff and Dr. Zorn filed with his modification request.  We find that with due diligence this evidence could have been produced at the previous hearing.  Employee knew about these doctors opinions at the time of the hearing.  He chose to rely upon Dr. Pfaltzgraff's March 16, 1990 report in his closing brief.  He never attempted to obtain an explanation of the chart notes or to present the doctor as a witness at the hearing. we conclude Employee is merely attempting to retry the case with what he believes is better evidence.


Even if we considered the affidavit of Dr. Pfaltzgraff, we would not grant Employee's request for rehearing and modification.  Dr. Pfaltzgraff's affidavit does not demonstrate we made a mistake and misunderstood his report.  In his affidavit, he states Employee was not disabled.  The doctor then goes on to speculate that no employer would hire Employee because of his hernia.


We find Dr. Pfaltzgraff's opinion regarding employers, hiring practices is not based on his medical knowledge.  We find the doctor is not an expert in employment hiring practices.  We do not give his opinion any weight.


In Abbey I we found Employee gave late notice and lost the benefit of the presumption in AS 23.30.120.  He must prove his hernia caused him to be unable to work by a preponderance of the evidence.  We find Employee's case involves a complex medical question; we cannot rely upon our experience or lay testimony in determining whether the condition caused him to he disabled.  We must have medical available at the first hearing evidence to support such a conclusion.  The only medical evidence supports the conclusion that the hernia did not prevent him from working.  We conclude we did not make a mistake of fact in our initial decision and order.  We will deny and dismiss Employee's request for rehearing and modification.


ORDER

Employee's request for rehearing and modification is denied and dismissed.


Dated at Anchorage, Alaska this 27th day of October, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom             


Rebecca Ostrom, 



Designated Chairman



 /s/ Russell Lewis               


C.Russell Lewis, Member



 /s/ Patricia A. Vollendorf      


Patricia A. Vollendorf, member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless am interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of James B. Abbey, employee / applicant, v. Veco, Inc., employer; and Eagle Pacific insurance Company, insurer / defendants; Case No. 8929272; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this  day of 1994.



Charles Davis, Clerk
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