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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

LAJOS NYEKI,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8603525


v.
)



)
AWCB Decision No. 94-0280

GRAND MET AHTNA,
)



)
Filed with AWCB Fairbanks


Employer,
)
November 2, 1994



)


and
)



)

ALASKA NATIONAL INS. CO.,
)



)


Insurer,
)


  Defendants.
)

                                   )


This claim for medical costs was heard on September 15, 1994.  The employee represented himself and was assisted by his son Alex Nyeki in the presentation of his case.  Both attended by telephone from their home in Cathedral City, California.  Attorney Robert McLaughlin represented the defendants.  The record was deemed closed on September 29, 1994 when we next met after reserving the opportunity to review submitted surveillance videotapes.


SUMMARY OF PROCEEDINGS

It is undisputed that at the time of injury, the employee worked as a cook/baker for the employer.  On January 27, 1986, the employee slipped and fell on some ice while taking trash to the dumpster.  The employee hit the right side of his back on the dumpster.  He was diagnosed as having a contusion to his lumbosacral spine and spinal stenosis, HNP L‑5/S‑1.


This case was settled on February 15, 1989, by way of a Compromise and Release.  In that document, the employee agreed that the employer and insurer had paid him all compensation benefits and medical benefits due as of the date of execution of the Compromise.  The employee's entitlement to future medical expenses, however, remained open under the terms of the Alaska Workers' Compensation Act.


On April 10, 1989, the employee slipped and fell while shopping at Jensen’s Finest Foods [hereinafter "Jensen's"], located in Palm Springs, California.  The employee injured his back due to the fall and was diagnosed as having a sacral contusion with lumbosacral muscular strain.  On August 25, 1989, the employee filed a complaint for personal injuries naming Jensen's as the defendant.


Thereafter, the employee settled his claims against Jensen's and was paid $30,000 pursuant to the settlement terms.  On February 20, 1991, a request for dismissal of the Jensen's action was filed with the court, and the case was dismissed with prejudice. it is undisputed the employee did not notify the defendants of the Jensen's settlement and subsequent dismissal.


The employee asserts he is entitled to further benefits under the Alaska Workers' Compensation Act.  The defendants contend, inter alia, that the employee is entitled to no further benefits pursuant to AS § 23.30.015(h) and because of past overpayments of home health care services.


The defendants seek a credit for past payments of home

health care services which, they contend, were obtained fraudulently. in a May 19, 1992 rehabilitation progress report, rehabilitation consultant A. Sharlene Horn, R.N., Q.R.R. summarized the employee's home health assistance history and requirements as follows:

Mr. Nyeki was visited in his home in Cathedral City on May 5, 1992.  During the visit, his wife was in attendance along with his daughter.  At this time, the Nyekis' have just returned to their home.  The home had undergone a fire and was completely gutted on the inside.  For the past nine months, Mr. and Mrs. Nyeki had been living in a rental condominium and just moved hack in after the house had been repainted and papered with complete replacement of furniture, cabinets and every item that was in the internal structure of the house.

Prior to the fire, Mr. Nyeki was being provided assistance from a private duty nurse that was hired by Mrs. Nyeki.  She was being paid $50.00 per day, five days per week, for assistance with Mr. Nyeki.  However, they moved to a two‑story condominium and the nurse felt she could no longer continue assisting because of the physical difficulty on her in assisting with Mr. Nyeki,

During the last visit two years ago, the need for Nyeki's home care nurse was approximately three days a week, but this gradually increased as his symptoms began to increase.

Upon being without a private duty nurse, Mrs. Nyeki solicited the assistance of her daughter who moved hack home.  Mrs. Nyeki is now paying her $50.00 per day to care for Mr. Nyeki.  Because she is living with them, she is available 24 hours a day, seven days a week, although she is only being paid for five days per week at the present time.

At this time, Mr. Nyeki's tolerances and abilities appear to have significantly decreased.  He is extremely limited in his ambulatory abilities and walks very short distances only with the assistance of a walker, His only independent activity is getting cut of bed with the walker and going to the bathroom.  On occasions, Mr. Nyeki will crawl if no one is available to help from the bedroom to the living room because it is easier than attempting to walk a long distance because of the shakiness in his legs.  He is unable to do activities of daily living such as bathing or self‑care personal hygiene without the assistance of his wife or a private duty nurse.  Mr. Nyeki is unable to stand alone without the walker.  He is very unstable when he ambulates and not steady enough to stand alone.  Mr. Nyeki does not even ambulate to the dining room table for meals, but eats in the family room at a side table.  He spends the majority of his day in a chair or in his bed for naps.  Mr. Nyeki is obviously unable to drive.


In her September 13, 1993 deposition, Mrs. Magda Nyeki testified that her husband's condition had improved but that he could not stand.  She also said her daughter had not moved back home.  On pages 15‑16 she testified as follows:


Q.  ... Does [your husband] need as much help as he needed back in 19 ‑‑ between 1987 and 1991?


A.  No, no.  Not as nearly ‑‑ like ‑‑


Q.  So he has gotten better and he’s able to do more things now than he could three or four years ago?


A.  Yes.


Q.  What sort of things can't he do?


A.  Well he ‑‑ he do all of his shaving and ‑‑ and ‑‑ well with shower it's ‑‑ it's need a little help, but he do that or ‑‑ or if nobody home he don't start.  He could go to the refrigerator and get some food out for himself.


Q.  He was a cook when he was working, wasn't he?


A.  Yes.


Q.  Does he do most ‑‑ Did he do most of the cooking around the house or is that something you did?


A.  I ‑‑ He can't stand up.


Q.  Oh.


A.  He could stand for a little while then his leg is not holding him that long.


Q.  Was one of your daughters employed to help take care of your husband ‑‑


A.  No.


Q.  ‑‑ for a while.


A.  No.  I am going to be very, very honest with you.  I swear here that I am going to tell the truth and I tell you the truth.  Because I ‑ ‑ I wasn't able to get anybody for that little money that the insurance paid me.


Q.  That would be the $480?


A.  Yes.


  A lady she comes she was very reasonable but I paid her $30 a day.  So I have her three days a week, that was already $90, sir, you know.  So these people ‑‑ you hire them for a day or two, they are not going to give you a receipt and tell you that yes I was here and I worked five hour or three hour or four hour.  So I am the guilty one in here.  I asked my daughter to sign me the receipts.  She was taking care of my husband, she live in San Diego, she came down sometime to visit for a couple of days or so but I don't pay her for that.


Q.  Okay.


She just signed the receipts, the money went ‑‑


A.  She just signed the receipts, yes.


Q.  ‑‑ the money went to the other woman who did come in?


A.  Yes, yes.


The surveillance video tape presented for our review displayed a relatively active elderly man, the employee.  He is shown walking and carrying groceries, pumping gasoline, bending at the waist to pick up a coin and look at a tire, helping replace a front tire, lowering a car jack, driving a car, entering a bingo parlor, and running across a busy street.  He ambulates with a slight limp.


FINDINGS OF FACT AND CONCLUSIONS OF LAW 


AS 23.30.155(j) reads as follows:


If an employer has made advance payments or overpayments of compensation, the employer is entitled to he reimbursed by withholding up to 20 percent out of each unpaid installment or installments of compensation due.  More than 20 percent of unpaid installments of compensation due may he withheld from an employee only on approval of the board.


Based on the evidence before us, we find the defendants have made an overpayment in providing home health care services after late 1991 when the employee's house burned and properly documented private duty nursing assistance stopped being provided.  From our review of the records, the employee's private duty nurse stopped providing services nine months prior to rehabilitation consultant Harris' May 19, 1992 report.  Accordingly, an overpayment exists for home health care payments made from this date until early 1993 when the insurer stopped making such payments.


At hearing and in deposition, the employee and his wife admitted their daughter had fraudulently signed as provider of home health care services.  Based on this testimony, we find the insurer's payment for such services was compensation
 and, under AS 23.30.155(j), the defendants are entitled to an offset against future payments of compensation.  We also approve a 100 percent withholding of all future payment installments until the overpayment is recovered.


Additionally, at the defendants' request, we are transferring this case to the Division investigator for review and possible referral to the District Attorney's office for prosecution.
  We express no opinion on whether we believe fraudulent activity occurred.


Concerning the third party settlement with Jensen’s, AS  23.30.015 reads, in part, as follows:

(a)  If on account of disability or death for which compensation is payable under this chapter the person entitled to the compensation believes that a third person other than the employer or a fellow employee is liable for damages, the person need not elect whether to receive compensation or to recover damages from the third person. . .

(g)  If the employee or the employee's representative recovers damages from the third person, the employee or representative shall promptly pay to the employer the total amounts paid by the employer under (e)(1)(A), (B), and (c) of this section, insofar as the recovery is sufficient after deducting all litigation costs and expenses.  Any excess recovery by the employee or representative shall be credited against any amount payable by the employer thereafter.

(h)  If compromise with a third party is made by the person entitled to compensation or the representative of that person of an amount less than the compensation to which the person or representative would be entitled, the employer is liable for compensation stated in (f) of this section only if the compromise is made with the employer's written approval.


The Alaska Workers' Compensation Act provides that an injured worker need not choose between a compensation award and recovery from a third party.  AS § 23.30.015(a). If that worker receives recovery from a third party for damages that were compensable under the Workers' Compensation Act, however, that worker must reimburse the employer for the compensation it paid under the Act.  AS 23.30.015(g).  Any excess recovery is to be credited against any future payments to be made by the employer. Id.  Additionally, if the settlement was for an amount less than the compensation to which the injured worker would be entitled, the employer is not required to provide further benefits if it did not supply a written approval of the settlement.  AS § 23.30.015(h).


The operation of AS § 23.30.015 was discussed in Forest v. Safeway Stores, Inc., 830 P.2d 778 (Alaska 1992).  The Forest court ruled that when an employee settles for less than the compensation to which he would be entitled, without the employer's written approval, the employer is relieved from paying future compensation benefits for the portion of the award that was due to the third party's negligence.


In Forest, the employee dismissed his claim for damages due to medical malpractice.  The malpractice claim arose from the treatment of his on‑the‑job injury.  The employee did not obtain the employer's written approval prior to his dismissal of the claim.  The Forest court ruled that the employer did not have to pay benefits for that part of the employee's claim that was attributable to the third party's negligence because the employee had not secured written approval as required under AS § 23.30.015(h).  The employer was entitled to share in the damage award up to the limit of the employer's exposure under the workers, compensation law.


The employee bears the burden of segregating his settlement.  Forest v. Safeway Stores, Inc., 830 P.2d at 782.  In the Jensen's action, the employee took the position that he was entitled to damages for the aggravation of his low back condition from the Jensen's slip and fall.  Since the employee was disabled at the time of his accident, apparently his damages would not have included loss of wages.  We were not provided a copy of the Jensen's settlement and do not know if any of the $20,000 was paid due to a claim by Mrs. Nyeki or if attorney fees were paid cut of the settlement amount.  Additionally, the employee provided no evidence of how the settlement of the Jensen case was segregated between the aggravation of his initial injury that was caused by the negligence of the third party, and that portion of his injury that would have otherwise occurred.


Nevertheless, in his July 1, 1994 deposition, at pages 17‑19, Ronald Lamb, M.D., was asked if California Law provided a mechanism to apportion the share of responsibility between two injuries.  He testified in part:

A.   The chief apportionment mechanism is one of determining what functional impairment someone may have been left with after the first injury, and determine that change in functional impairment that occurred after the second injury.  And then using the theory of subtraction method, you subtract the level of impairment, and that tells you the apportionment.

Q. Do you use a standardized impairment guide?  In Alaska they use the A.M.A. Guidelines.  Dr. Edwin Stempler indicated that California has its own standards that are published by the California Workers' Compensation authority.

A.  Yes.

Q.  So you don't use the A.M.A.'s, you use the standardized test published by California authorities?

A.  Well, actually, were this to be a State of California work injury, the raters don't want the physician to offer any percentage allowance.  They want to couch the impairment in terms of symptoms and work limitations.

Q.  Then the California authority, the Workers' Comp books or people will take your findings and plug them into a grid that they have ‑‑

A.  Exactly.

Q.  ‑‑ and that tells them exactly what the percentages are?

A.  Right.

Q.  Okay.  In your May 3, 194 chart note you have apportioned Mr. Nyeki's back problems on a 75/25 split, 75 percent being the Alaska injury, and the 25 percent would be the Jensen's Fine Foods injury.  That is correct, isn't it?

A.  Correct.

Q.  Is there any reason, sitting here now, that would cause you to change that apportionment, or would you stick with that?

A.  I'm comfortable with that.


Based on the evidence before us, and in the absence of evidence to the contrary, we find the Jensen's settlement represented medical expenses for the aggravation of the employee's low back condition.  Therefore, we find all of the Jensen's settlement represents a credit against the defendants, future liability for medical expenses.


Based on Dr. Lamb's testimony, we find Jensen's is responsible for 25 percent of the employee's present condition accordingly, we find the $30,000 described above shall be credited against past and future medical costs at 25 percent of the costs incurred.  In other words, for example, on a $10,000 medical bill, the employee is responsible for paying $2,500 of the bill from the Jensen's award and the defendants shall pay $7,500 tinder the terms of the compromise and release agreement.  This payment arrangement

shall continue until the $30,000 Jensen's settlement figure has been exhausted.


ORDER

1.  The defendants may recover 100 percent of their past overpayment of past health care services in accord with this decision.


2.  Thereafter, the defendants shall pay medical benefits at a rate of 75 percent of each bill, until they recover the value of the independently settled $30,000 third party case,


3.  In the event these credits are realized, the defendants shall continue paying medical benefits in accord with the February 15, 1989 Compromise and Release Agreement.


Dated at Fairbanks, Alaska this 2nd day of November 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown            


Fred G. Brown, 



Designated Chairman



/s/ John Giuchici             


John Giuchici, Member



/s/ Ray Kimberlin             


Ray Kimberlin, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Lajos Nyeki, employee/applicants v. Grand Met Ahtna, employer; and  Alaska National ins, Co., insurer/defendants; Case No. $603525;  dated and filed in the office of the Alaska Workers’ Compensation Board in Fairbanks, Alaska, this 2nd day of November, 1994.



Cathy D. Hill, Clerk
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     �Childs v. Copper Valley Elec. Ass'n., 860 P.2d 1184, 1192 (Alaska 1993); Moretz v. O'Neill Investigations, 783 P.2d 764, 765-66 (Alaska 1989).


     �AS 23.30.250 reads as follows:


	A person who wilfully makes a false or misleading statement or representation for the purpose of obtaining or denying a benefit or payment under this chapter is guilty of theft by deception as defined in AS 11.46.180 and is punishable as provided in AS 11.46.120 - 11.46.150.







