CHARLES G. COPELIN V. CARR-GOTTSTEIN FOODS CO.


[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD
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CHARLES G. COPELIN,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case Nos.
9302895


v.
)

9229567



)

CARR-GOTTSTEIN FOODS CO.,
)
AWCB Decision No. 94-0282

  (Self-Insured)
)



)
Filed with AWCB Anchorage


Employer,
)
November 4, 1994


  Defendant.
)

                                   )


We heard this claim for temporary total disability benefits on October 6, 1994, in Anchorage, Alaska.  The employee was present and represented by attorney William Erwin.  The employer was represented by attorney Patricia Zobel.  We closed the record at the hearing's conclusion.


ISSUE

Whether the employee is entitled to temporary total disability benefits for the periods requested.


EVIDENCE SUMMARY

The employee injured his left wrist while working as a warehouseman for the employer on October 29, 1992.  Subsequently, the employee developed carpal tunnel syndrome in both his left and right wrists.  The employee testified he continued to work until the pain became unbearable.  The employer began paying temporary total disability benefits on February 14, 1993.


The employee is seeking an adjustment in his benefit payments for various times the employer reduced his payments from the temporary total disability (TTD) rate ($574.65), to the temporary partial disability (TPD) rate ($341.58).  In addition,

the employee seeks TTD benefit payments for the four‑week period between July 5, 1993 and August 5, 1993.


The employee received either TTD or TPD from the employer from February 15, 1993 until December 15, 1993, when he returned to his pre‑injury employment, except during the period from July 5, 1993 to August 5, 1993.  In addition, the employee received $10,800.00 for an eight percent permanent partial impairment rating.  All medical expenses have been paid by the employer.


The employer commenced payment of TTD benefits the first day the employee was off work for his injury, February 15, 1993.  The employee received TPD benefits for February 22 and 23, 1993, while he performed light‑duty work for the employer.  The employee concedes these TPD payments were proper.


TTD benefits commenced again, continuing until March 15, 1993.  On February 23, 1993, Robert Fu, M.D., released the employee for light duty work.  Also, on March 11, 1993, physician's assistant Patrick Kirkpatrick released the employee to light‑duty work.  On March 12, 1993, the employee was informed to report to Theresa Carpenter's office for light‑duty work, on March 15, 1993, at 9:00 a.m. On that date, the employee called in sick.  On March 16, 1993 the employee attended a scheduled follow‑up examination with Dr. Fu.  The employee informed Dr. Fu there was no light duty work available and Dr. Fu recommend "off work status."  (Dr.  Fu March 16, 1993 report).


The employee reported for light‑duty work on March 30, 1993.  His task was highlighting one line of a form with a yellow high lighter.  During the day, the employee contacted Edward Voke, M.D., by telephone.  During deposition the doctor discussed the employee's ability to do that work:


Q:  At one point in March of '93 you released him for light duty work and he work for a day, and he was in the office area in Anchorage in Carrs and he was doing highlighting of using a highlighter on different reports of different information.  And he reported in his deposition that this bothered him and that he called you and you told him not to go back to work.  Is that ‑‑ Is that a correct description?


A:  If that's what I said, yes.  My question, though, is you ‑‑ you've obviously brought it up now is why.


Q.  Any what is the reason why?


A:  Well, I don't know why wouldn't he [sic] be able to do that.  I think he might not be able to do it if someone said "here's a stack of a hundred paper ‑‑ pieces of paper, we want it done ‑‑ we want this accomplished in 20 minutes", then maybe that's one thing.  But I don't know ‑‑ From just what you've described I couldn't give you a good explanation of why he couldn't do that.

(Dr. Voke, September 14, 1993 Dep. at 13‑14).

However, at the time of the employee's phone call, Dr. Voke revoked the employee's release for light‑duty work based on comments by the employee.  The employer began paying TTD benefits again on April 1, 1994.


An employer's independent medical examination was performed April 14, 1993 by Michael James, M.D.  Dr. James' report released the employee for light‑duty work:


With regard to types of work, I believe he is capable of light‑duty/sedentary work at the warehouse which does not require any repetitive wrist motion, for example, running a ten‑key or exposure to cold or repetitive heavy lifting.  Either of these instances I think would probably exacerbate his symptoms. jobs, for example, as a dispatcher or checker, or dealing with some of the office paperwork, are well within his physical capabilities.

(Dr.  James, April 14, 1993 report).

Nonetheless, TTD benefits continued.


On March 30, 1993, Dr. Voke issued a disability certificate that provided.  "The [patient] may be involved in light duty.  Theresa mentioned something about feeding paper into a computer or similar light duty job." (Dr.  Voke, April 30, 1993 disability certificate.)


The following day, Dr. Voke faxed to the employer the following: "RE: Charles Copelin‑‑Work release given to PT. yesterday is rescinded.  Patient should be off work until his wrist situation is resolved or relieved ‑‑ he can’t make the drive from Palmer w/o aggravation.  /s/ E. M. Voke, M.D."   Dr. Voke signed an

additional disability certificate April 7, 1994.


Dr. Voke saw the employee again on April 27, 1993.  The Doctor's April 27, 1993 report indicates the employee was not released to work.  A disability certificate dated April 27, 1993, confirms he was not released for work, and confirms the employee's May 21, 1993 scheduled surgery.


On May 10, 1994, Theresa Carpenter, the employer's workers' compensation administrator, sent a letter to the employee that provides in pertinent part:


  Both Dr. James and Dr. Voke have released you for light duty as long as you do not drive yourself.  As a result, we have contacted Caribou Bus Services at 278‑5776.  They can transport you to and from work, as needed, Monday thru Saturday at a cost of $60.00 per week which we will pay for under your workers compensation claim.  Let us know if you would like us to assist in setting this up for you.  They appreciate as much notice as possible of transportation needs.  Additionally, based on this, you will only be receiving temporary partial benefits until you surgery.


  As we've indicated previously, we have light duty work available.  If you wish to return in that capacity, please contact the warehouse directly.  If you are unable to reach them immediately, please let us know and we will contact them for you and have them return your call so there is no delay concerning your return to work.  Additionally, if they do not have any light duty work that is suitable, please give us a call and we will set something up for you in the office.  Please clarify any questions that you may have with your attorney or the union prior to coming into the work situation.


Beginning May 10, 1993, the employer began paying TPD benefits again.  On May 19, 1993, Dr. Voke signed the following typed notation: "RE: Charles Copelin, This patient is under my orthopedic care.  He is not to work at this time.  /s/ E.M. Voke, M.D."


The employee's first carpal tunnel release surgery, scheduled for May 21, 1993, was postponed by Dr. Voke after a pre‑operation examination of the employee conducted on May 19, 1993.

Dr. Voke commented:


  PRE‑OP LEFT WRIST.  It is unsafe to go ahead with the carpal tunnel release.  He has been scratching, neurodermatitis both arms, because of anxiety and apprehension regarding this claim and problems to the point where these lesions are infected, as noted today.;  This was explained to this gentleman and therefore I will not be able to proceed with the surgery until these lesions are completely well.  He will be referred to a dermatologist and report to my office at a later date when it is safe to proceed with his operation.  I feel the problem at hand should be covered as part of his industrial injury because it interferes with the proposed surgery.  I can't in good faith proceed with the operation knowing there is a strong potential for a post‑operative infection.  This gentleman agrees with the above.

(Dr.  Voke May 25, 1993 Progress Report.)


The employee testified at the hearing that his surgery for carpal tunnel release was postponed several times due to the refusal of the employer to pay for treatment of his skin rash.  In addition, the employee testified he had insufficient funds to pay the deductible on his own insurance for treatment of the rash.  The skin condition continued, and Dr. Voke refused to operate while the rash continued. (Dr.  Voke June 28, 1993, and July 6, 1993 Progress Reports.)


TPD benefits continued through July 4, 1993, when all benefit payments stopped.  Theresa R. Carpenter testified at the hearing that the employee's benefit payments were discontinued based on AS 23.30.265(21).  Ms. Carpenter testified she based her decision on the fact that her office had not received any indication of medical improvement for 45 days; thus, she presumed medical stability, and stopped payments.


When the employee had left wrist surgery on August 6, 1993, TTD benefit payments resumed.  Surgery on the employee's right wrist was performed September 17, 1993.  TTD benefit payments were paid during the employee's recuperation.  The employee was examined again by Dr. James October 27, 1993.  Dr. James released the employee for light‑duty work.  Dr. Voke agreed the October 27, 1993 release for light‑duty work was appropriate. (Voke dep. at

33).


The employer paid TPD benefits beginning October 27, 1993, until December 15, 1993.  Ms. Carpenter testified at the hearing that medical benefits were stopped on December 15, 1993, because the employee had reached medical stability.


An independent medical examination (IME) was ordered by the Board on June 24, 1994.  Douglas G. Smith, M.D., conducted the IME July 26, 1994.  Dr. Smith responded to questions posed by the Board as follows;


"Drs.  Kirkpatrick, Fu and Voke appear to agree that Mr. Copelin was physically capable of returning to light duty work by the end of March 1993, with lifting and pushing restrictions, through the date of his first surgery on August 6, 19993 [sic] Do you concur with their position?"


Answer No. 3. It would appear to me that Dr. Voke's concurrence with such an arrangement may be indicated in his deposition but was not indicated in the medical records.  Specifically, at the end of March and in early April, Voke indicated at that time, for whatever reason, that the work release was rescinded and that Copelin should not be released to work.


  Kirkpatrick was probably pretty much out of the loop at that time.  Dr. Fu, on March 16, noted that Copelin was not able to perform work involving ladders and shelves and was worse in spite of using splints and recommended off work until Voke was seen.


  Subsequently, I would say that based on the medical records I think there is great question about whether he was able to return to work in some light‑duty capacity at the end of March.


  On the other hand, by mid‑April, when seen by Dr. James, it would seem that there is at least some degree of evidence in the medical records that he was capable of doing light duty sedentary work without repetitive wrist motion.  However, it was indicated by Dr. James that it was his opinion that driving could re‑exacerbate carpal tunnel syndrome, and he suggested car pooling.


  In summary, then, it would be my impression that he probably could have been doing light duty work from mid‑April if he did not have to do the driving from the Palmer to Anchorage area, and this would have continued until the first surgery on August 6 of 1993,

(Smith July 31, 1994 Report at 8‑9).


"Is there any point when Mr. Copelin was released for modified work that you would have restricted his driving?"


Answer No. 9.  I think this becomes a philosophical point.  I would concur with Dr. James' analysis in April of 1993 that driving can re‑exacerbate carpal tunnel syndrome.


  
In my experience, patients who have carpal tunnel syndrome which is symptomatic often report that they have increased symptomatology related to driving activities. ...


  Therefore, I would not have restricted his driving in terms of telling him that he could not do it, but I would have sympathized with the fact that if he did it, for whatever reason, that it probably would have at least temporarily made his condition more symptomatic.

(Id. at 11).


The employee asserts he is entitled TTD benefit payments for the entire period he was unable to work his regular position (with the exception of February 22 and 23, 1993).  The employee argues he was justified relying on his treating physician's decision not to release him for work.  The employee is seeking TTD benefits for the entire period of his disability, until he returned to his customary work.


The employer asserts it was justified paying the employee TPD benefit payments because the employee lied to his Drs. about the availability of light‑duty work, and was non‑cooperative with the employer's return to work plan (light‑duty work until released to his pre‑injury job).  The employer asserts and testified at the hearing that the employee vehemently avoided the light‑duty work, was abrasive and confrontational regarding the work, lied to his employers regarding availability of transportation, and actually fished, dip‑netted, went on a canoe trip, and camped during the period the employee asserts he was not able to perform light‑duty work.  The employer argues the employee has a responsibility to mitigate damages by participating in its modified work program.  Further, the employer argues the employee was released for light duty work, and was physically capable of performing the duties the employer had available.  The employer relies on the opinion of Dr. Smith to support its position the employee was able to perform light duty work, no later than mid‑April, 1993.  The employer seeks dismissal of the employee's claim for increased compensation.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

We must decide whether the employee is entitled to a compensation rate adjustment, increasing his TPD benefit payments to the higher TTD rate.  In deciding this issue, we must apply the statutory presumption found in AS 23.30.120(a), which states in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


The Alaska Supreme Court has held that the presumption applies to any claim for compensation under the Alaska Workers, Compensation Act.  This includes issues of the work relationship of the original injury or aggravations or accelerations of preexisting conditions, or combinations with those pre‑existing conditions.  Burgess Construction v. Smallwood (Smallwood 11), 623 P.2d 312, 316 (Alaska 1981).  More recently, the supreme court held that the presumption also applies to non‑causation issues, including continuing disability, Bailey v. Litwin Corp., 713 P.2d 249, 254 (Alaska 1986); continuing medical treatment or care Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991) ; and reemployment benefits under AS 23.30.041 Kirby v. Alaska Treatment Center, 821 P.2d 127, 129 (Alaska 1991).  See also Wien Air Alaska v. Kramer, 807 P.2d 471, 473‑74 (Alaska 1991); Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976 (Alaska 1991); and Big K Grocery v. Gibson; 836 P.2d 941, (Alaska 1992).


Before the statutory presumption attaches to a claim, the employee must establish a preliminary link between the injury and employment.  Smallwood II, 623 P.2d 312, 316 (Alaska 1981).  This link is established when the employee presents "some evidence that the claim arose out of, or in the course of, employment . . . ." Id.


"[I]n claims based on highly technical medical considerations medical evidence is often necessary" to establish the link.  Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of available lay evidence and the complexity of the medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


If the employee presents sufficient evidence to establish the link, the statutory presumption attaches and shifts the burden of production to the employer.  Wolfer, 693 P.2d at 870.  The employer must then present substantial evidence to overcome the presumption.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Miller, 577 P. 2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).


If the employer produces substantial evidence, the presumption drops out, and the employee must then prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


In the present case, we find, and the parties agree, the employee established a preliminary link between his continuing TTD benefits and his medical condition.  Thus, the burden of production shifts to the employer to overcome the presumption with substantial evidence.


The employee has a responsibility to mitigate damages caused by his injury.  Bignell v. wise Mechanical Contractors, 651 P.2d 1163, 1168 (Alaska 1982); Carter v. Sig Wold Storage, AWCB No. 88‑0323, at 3 (November 30, 1988).  "The law contemplates that the injured workman will do everything humanly possible to restore himself to his normal strength so as to minimize his damages." Phillips Petroleum Co, v. Alaska Industrial Board, 17 Alaska 658 (D. Alaska 1958); Harding v. Placid Oil Co., AWCB No. 90‑0245 (October 9, 1990).  Based on the examination of Dr. Smith, we find the employee was able to perform light‑duty work for the employer no later than mid‑April, 1993, provided he was not required to drive into Anchorage.  We find Caribou Express Bus Lines served as a viable transportation alternative for the employee, beginning May 10, 1993.  We conclude this evidence is substantial, and thus, the employee must now prove his case by a preponderance of the evidence.


The employee concedes TPD benefit payments were proper for February 22 and 23, 1993.  Although we found the employee able to perform light‑duty work by mid‑April, 1993, the employee did not offer transportation until May 10, 1993.  We find the employer's reduction of the employee's benefits from TTD to TPD, for the period of March 15, to March 31, 1993, improper.  We base this on the fact the employee had no viable mode of transportation into Anchorage during that period, and his releases for light‑duty work did not include driving long distances.  Thus, we conclude the employee was entitled to TTD payments from March 15 to March 31, 1993 (two weeks, three days).


We find Caribou Express Bus Lines served as a viable transportation alternative for the employee, beginning May 10, 1993.  We find the employee failed to cooperate in the employer's modified work program, and actually resisted the program.  Further,

we find the employee breached his obligation to mitigate his damages by resisting the employer's transportation alternatives.  Thus, we conclude that the employer properly paid TPD payments beginning on May 11, 1993.


Based on the May 19, 1993, May 25, 1993, June 28, 1993, and July 4, 1993 progress reports of Dr. Voke, we find the employee developed a rash that prevented his scheduled surgeries.  In Harding v. Placid Oil, AWCB No. 90‑0245 (October 9, 1990), the Board held preliminary procedures for operations associated with a work‑related injury are compensable.  We find, based on Dr Voke's progress reports, that the rash required treatment and cure before the employee's operations.  We find the period of time the employee waited for treatment of his rash exceeded 45 days.  Further, we find, technically, the employee had no objective medical improvement.


The employer terminated all benefits between July 5, 1993 and August 5, 1993 based on its conclusion that because it had not received any indication of measurable improvement, the employee reached medical stability.  AS 23.30.265(21) provides in pertinent part: "Medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence." During questioning at the hearing, the employer admitted it had actual knowledge that the employee's scheduled surgeries were postponed due to a rash that required treatment before his operation.  We find the employer's admission to be clear and convincing evidence rebutting the presumption of medical stability.  Thus, we conclude the employee is entitled to TPD benefit payments ($341.58/week) from July 5, 1993 to August 5, 1993 (four weeks, four days).


The employee was released for light‑duty work on October 27, 1993 after his recovery from surgeries for carpal tunnel syndrome, and the employer began paying him TPD benefit payments.  As we discussed above, the employer attempted to provide transportation for the employee, but he was non‑cooperative, and did not mitigate his damages.  We conclude the employer properly paid the employee TPD benefits.  We find Dr. Smith's examination placing the employee's date of medical stability in mid‑December, 1993 controlling.  Based on Dr. Smith's conclusion, we conclude no further benefit payments were due the employee after December 15, 1993.  We conclude the TPD benefit payments paid to the employee after October 26, 1993 (the date he was released for light‑duty after surgery) were proper.


The employee also requests statutory minimum attorney's fees on all benefits awarded.  AS 23.30.145 states in pertinent part:


(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not he less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded.  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


Regarding the TTD and TPD benefits awarded, we find the employee retained an attorney who successfully prosecuted his claim for these benefits.  We award statutory minimum attorney's fees on all TTD and TPD benefits controverted and awarded.


At the hearing, the employee requested interest and a statutory penalty on the benefits awarded.  However, these issues were not raised in either the application for adjustment of claim filed April 8, 1993, nor at any pre‑hearing, and the pre‑hearing summaries were not objected to.  Accordingly, we cannot address these claims.  Simon v. Alaska Wood Products, 633 P.2d 252 (Alaska 1981).


ORDER

1.  The employee's claim for increased benefit payments for the March 15 to March 31, 1993 period is granted.  The employer shall pay temporary total disability payments during that period.


2.  The employee's claim for increased benefit payments for the July 5 to August 5, 1993 period is granted.  The employer shall pay temporary partial disability payments for that period.


3.  The employee's claim for increased benefit payments for all other periods of time is denied and dismissed.


4.  The employer shall pay the employee statutory minimum attorney's fees on all benefits controverted and awarded.


Dated at Anchorage, Alaska this 4th day of November, 1994.



ALASKA WORKERS COMPENSATION BOARD



 /s/ Darryl Jacquot         


Darryl L. Jacquot, 



Designated Chairman



 /s/ Patricia Vollendorf    


Patricia Vollendorf, Member



 /s/ Russell Lewis          


Russell Lewis, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Charles G. Copelin, employee/applicant; v. Carr‑Gottstein Foods Co., (Self insured), employer; Case Nos. 9302895 and 9229567; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 4th day of November,  1994.



Brady K. Jackson, III, Clerk
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     �We note the employee was paid TPD benefits for this period,


thus the employee is only entitled to the difference between his


TTD benefits ($574.65/wkly) and his TPD benefits ($341.58/wkly).







