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Juneau, Alaska 99802-5512

WILLIAM R. SMILEY,
)



)


Employee,
)
DECISION AND ORDER


  Respondent,
)



)
AWCB Case No. 9023917


v.
)



)
AWCB Decision No. 94-0283

PHOENIX LOGGING CO.,
)



)
Filed with AWCB Juneau


Employer,
)
November 7, 1994



)


and
)



)

ALASKA TIMBER INSURANCE EXCHANGE,
)



)


Insurer,
)


  Petitioners.
)

                                   )


We met in Juneau on 11 October 1994 to decide Employer's petition for review of a decision of the Reemployment Benefits Administrator.  Petitioners also ask us to impose sanctions on Employee due to his failure to release information.  Employee is represented by attorney Michael J. Jensen. Petitioners are

represented by attorney James R. Webb.


During the hearing, Employee asserted his signature on a release of information form had been altered.  We agreed to hold the record open for two days to allow Employee to submit the evidence he claimed to have at home.  No new evidence has been received; we consider the issue abandoned.  We closed the record on 17 October 1994, after the time to submit the new evidence had passed.


This is the third Decision and Order (D&C) we have issued in this case. in the first two, the only issues were Employee's refusal to release information and answer interrogatories.  In Smiley v. Phoenix Logging, AWCB Decision No. 93‑0301 (23 November 1993) we ordered Employee to sign a release authorizing Petitioners to obtain medical records related to the care and treatment of Employee's spine, without regard to the date the records were generated.


On 19 January 1994 Petitioners controverted wages under AS 23.30.041(k) (041(k) wages) due to Employee's failure to cooperate with rehabilitation, controverted disability compensation, and controverted benefits related to Employee's depression and psychological disorders.  On 31 January 1994 Employee filed an amended Application for Adjustment of Claim seeking additional disability compensation and medical care for depression.


In Smiley v. Phoenix Logging, AWCB Decision No. 94‑0112 (11 May 1994) (Smiley II), we ordered Employee to sign releases for needed medical, employment, and personnel records, and to allow Petitioners to depose witnesses.  We found Employee's actions were designed to obstruct and delay Petitioners investigation of Employee's claims, and warned we would impose harsh sanctions if Employee's pattern of conduct continued.


Employee had expressed concern about the privacy of his psychological treatment records.  We acknowledged he could permanently deny Petitioners access to those records, but warned that if he did so, it would be necessary to deny his claim for benefits related to his depression.  We informed Employee that, in accord with our previous decisions, we would not allow an employer's right to fully investigate claims to be impaired. (Id. at 7‑8.)  If, however, "irrelevant information is discovered by Defendants which is embarrassing to Employee, the irrelevant information may be excluded from the record which becomes available to the public."  (Id. at 9, citation omitted.)


On 20 June 1994 Employee signed eight release of information forms as requested.  (See, Employee's 2 August 1994 Affidavit of Service.)


On 23 June 1994 Employee wrote to The Meadows, a medical facility where Employee received inpatient psychological and psychiatric treatment from 2 May through 25 June 1993,
 for depression; personality, eating, and post traumatic stress disorders; and a hiatus hernia; withdrawing permission for The Meadows to release his medical information.  Employee's letter states: "I William Smiley do not want any of my medical records let out to anyone.  /s/ W. Smiley" As a result, Steven J. Dulla, M.D., a  psychiatrist who treated Employee at The Meadows, refused Mr. Webb's request that he make himself available to be deposed. (See, Petitioners' 16 September 1994 Notice of Filing.)  On 25 July 1994 Employee signed a form in which he authorized Dr. Dulla to answer Mr. Webb's questions about Employee's stay at The Meadows.


At hearing Employee testified he had removed some documents from the records of his stay at the Meadows
 because they concerned his wife.  He also testified he did not want The Meadows to release his medical records because some records pertaining to his wife could be released as well.  On questioning from his own attorney, Employee stated he would allow the records to he released if only his own records were released.  He also testified, however, "I am a totally private person.  I don't like anybody snooping in my stuff."


On 14 July 1994 the Workers' Compensation Board of British Columbia wrote to Mr. Webb that Mr. Smiley notified them he had withdrawn the authorization for Mr. Webb to obtain documents from Mr. Smiley's workers' compensation file.  At the 11 October 1994 hearing, Employee argued the Workers' Compensation Board of British Columbia "does not have authority to use [Employee's] social security number and provide records pertaining to any past workers' compensation claims."  In response to a question from his attorney if he would release the information if we ordered it, he stated he "would consider" doing so.


On 25 July 1994 the Reemployment Benefits Administrator (RBA) issued a decision on the issue of Employee's failure to cooperate in the development of a reemployment plan.  Employee had argued before the RBA that he had cooperated with rehabilitation efforts to the best of his ability.  Petitioners had argued employee's psychological conditions are not work‑related, and should not he considered in deciding the cooperation issue.


In his decision, the RBA set out conflicting opinions about Employee's ability to participate in the rehabilitation process.  The decision states in part:


I am of the opinion that there is a difference of medical opinion between Dr. Leung and the reports of two employer medical examiners.  The difference is whether the employee has the ability to enter a reemployment plan pursuant to AS 23.30.095(k). I feel the employer examiners believe the employee has the physical ability to enter a plan, in comparison, Dr. Leung does not agree due to the employee's severe pain and the results of that pain.  Thus a difference in medical opinion exists.


I request that the board schedule an examination pursuant to AS 23.30.095(k) to decide whether employee has the ability to enter a reemployment plan.  If the examiner determines employee can enter a plan, any recommended treatment should be noted.  If the examiner [determines] the employee is not ready for plan activities [the] recommended treatment and prognosis with estimated date of readiness would be beneficial.


The employer has made it clear that they do not believe that the employee's physical injury resulted in employee's psychological and psychiatric condition.  If it is determined by an independent medical examination that a relationship between the injury and the psychological/psychiatric condition exists, that information would allow me to rule on whether the employee has been cooperative.


After reviewing the evidence submitted concerning employee's cooperation I am not able to decide whether employee has been cooperative in rehabilitation.  Employee may be trying to the best of his ability given his psychological and/or psychiatric condition.  The severity of his depression may be affecting his performance and his ability to follow directions and interact with the assigned specialist.  It is for these reasons that I feel I must withhold my decision regarding cooperation in rehabilitation.

(RBA decision of 25 July 1994 at 8‑9.)


In his decision the RBA requested additional medical evidence in the form of an independent medical examination (Board IME) which the Alaska Workers' Compensation Board may order under the authority of AS 23.30.095(k).


Employee argues it was reasonable, and not an abuse of discretion, for the RBA to request additional medical information, and requests that we uphold the RBA's decision and schedule a Board IME.  Employee also requests that we decide if he must release his psychological records, and if so, what protection and assurances we can give him that only "relevant and pertinent information is released to the carrier."


Although Petitioners do not believe there is a medical dispute which justifies a Board IME, they do not object to a Board IME of Employee's physical condition.  They argue, however, that the RBA wants a Board IME of Employee's psychological condition.


Petitioners assert the RBA abused his discretion by not deciding if Employee failed to cooperate with rehabilitation.  They request that we instruct the RBA to decide the cooperation issue, regardless of the reasons for Employee's failure to cooperate.  Petitioners also assert that if Employee is unwilling or unable to cooperate, he should not be receiving reemployment benefits, such as 041(k) wages.  Petitioners argued that the medical records do not demonstrate Employee is unable to cooperate as a result of his psychological condition, and that the records from The Meadows do not demonstrate any connection between his psychological condition and his work‑related neck injury.  However, Petitioners stated that non‑cooperation is probably excusable when it results from a work related injury, and stated that when Employee becomes willing and able to cooperate, reemployment services could then be reinstated.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Sanctions for Failure to Release Information

8 AAC 45.095(c) provides in pertinent part: "If after the hearing the board finds that the employee's refusal to sign the requested release was unreasonable, the board will, in its discretion, refuse to order or award compensation until the employee has signed the release."


In Smiley II we made it clear that employers must have the ability to fully investigate claims, including reviewing information which is not relevant.  We stated: "If irrelevant information is discovered by [Petitioners] which is embarrassing to Employee, the irrelevant information may be excluded from the record which becomes available to the public."  (Smiley II at 9.) Nevertheless, Employee continues to argue that Petitioners should only be allowed to obtain relevant information.  However, he suggests no mechanism for accomplishing this.  We find that imposing such a restriction would impede Petitioners' ability to fully investigate.  We also find it does not comply with our order in which we instructed Employee to "immediately begin to fully cooperate" with Petitioners.  (Id., emphasis in original.)


We find Employee has not fully cooperated as we ordered.  We rely on Employee's withdrawal of authority for Petitioners to receive records from The Meadows and from the Workers' Compensation Board of British Columbia.  Although Employee filed an Application for Adjustment of Claim in January 1994 seeking workers' compensation benefits for depression, Petitioners still have not, apparently, obtained a complete set of Employee's records from The Meadows.  Clearly, Petitioners' investigation of Employee's claim for benefits for depression has been hindered by Employee's actions.


We find Employee's excuses for failing to cooperate inconsistent and not persuasive.  Employee first said he did not want The Meadows to release his records.  He testified at hearing, however, that he wished to protect his wife's records.  Yet Mrs. Smiley has never informed us of her concern, or asked that we protect her records.  Employee testified he did not like people snooping in his affairs.


Employee's reason for withdrawing permission for release of his records from the Workers' compensation Board of British Columbia concerns the allegedly illegal use of his Canadian and U.S. social security numbers.  His reasoning is not entirely clear to us.  Regardless, it is clearly within Employee's power to release those records, and his reasons have nothing to do with Petitioners, need for, and right to investigate Employee's claim.


Under our authority in 8 AAC 45.095(c), and in view of our warnings and Employee's failure to heed them, we find Employee’s claim for any workers' compensation benefits related to depression should be denied.  Employee asks us to consider that he did sign six of the releases.  In recognition of Employee's partial cooperation, we find his claim for benefits for his depression should be denied only through the date of this decision.  We find that if Employee decides to fully cooperate, he may file a new Application for Adjustment of Claim for depression.  We reserve the right, if the facts justify doing so, to award workers' compensation benefits for depression commencing after the date of this decision.


Appeal of the RBA's Decision

AS 23.30.041 provides in pertinent part:


(n)  After the employee has elected to participate in reemployment benefits, if the employer believes the employee has not cooperated the employer may terminate reemployment benefits on the date of noncooperation.  Noncooperation means unreasonable failure to


  (1) keep appointments;


  (2) maintain passing grades;


  (3) attend designated programs;


  (4) maintain contact with the rehabilitation specialist;


  (5) cooperate with the rehabilitation specialist in developing a reemployment plan and participating in activities relating to reemployment on a full‑time basis;


  (6) 
comply with the employee's responsibilities outlined in the reemployment plan; or


  (7) participate in any planned reemployment activity as determined by the administrator.


  (o)  Upon the request of either party, the administrator shall decide whether the employee has not cooperated as provided under (n) of this section.  Within 10 days after the administrator files the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110; the board shall uphold the decision of the administrator unless evidence is submitted supporting an allegation of abuse of discretion on the part of the administrator. . . .

(Emphasis added.)


AS 23.30.095(k) provides in pertinent part:


  In the event of a medical dispute regarding determination of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, a second independent medical evaluation shall he conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of the examination and medical report shall be paid by the employer.

(Emphasis added.)


Employee correctly points out that the RBA'S decision is not his final decision.  AS 23.30.041(o) grants us authority to review the RBA'S decisions on failure to cooperate.  Although we believe we could observe a self‑imposed limitation under which we would only review RBA decisions which are final, the statute imposes no such limitation on our authority.  We find that, under our broad authority, we can review the decision or return it to the RBA with instructions to decide the issue.  In view of the issues presented, we choose to review the decision at this time.


It is apparent, and Employee does not dispute, that the record contains substantial evidence of Employee's lack of cooperation.  Employee only claims that he cooperated to the best of his ability.  Employee asserts his ability to cooperate is impaired by his pain, his depression, and his other disorders.


The RBA decided he needs additional medical information before he can make a decision about Employee's failure to cooperate.  We are to uphold the RBA's decision, absent abuse of discretion.  AS 23.30.041(o). The RBA hopes to obtain the needed medical information by having a Board IME performed.  The RBA not only requested a determination of Employee's ability to participate in a reemployment plan, but a determination of whether or not Employee's psychological problems are related to his neck injury.  He stated: "if it is determined . . . that a relationship between the injury and the psychological/psychiatric conditions exists, that information would allow me to rule on whether the employee has been cooperative."


We have not previously decided if an employee's ability to cooperate should be considered when a determination of failure to cooperate is made under AS 23.30.041(o).


AS 23.30.041(n) provides that failure to cooperate means unreasonable failure to do certain things, such as keep appointments, maintain contact with the rehabilitation specialist, etc.  We find that because the failure to perform the enumerated activities must be unreasonable, before it may be considered a failure to cooperate, it is appropriate to consider the employee's ability to cooperate.  We find that AS 23.30.041(n) means that if the employee is unable to cooperate, for whatever reason,
 the RBA

may consider those circumstances in reaching a conclusion about failure to cooperate.  Accordingly, we find the RBA did not abuse his discretion by declining to decide the failure to cooperate issue until he received additional medical information.


We agree with Petitioners that employees should not receive reemployment benefits, such as 041(k) wages, when they are unwilling to cooperate.  The situation may be entirely different, however, when an employee is unable to cooperate.  As each employee's situation is different, we are reluctant to lay down hard and fast rules which may restrict the RBA's flexibility in deciding the best course of action for returning employees to work. if the RBA reaches a decision with which either party disagrees, we can, upon request, review the decision for abuse of discretion.


The RBA lacks authority to order a Board IME, so he requested that one be performed.  He found the existence of a medical dispute about Employee's ability to enter a reemployment plan, one of the situations which requires a Board IME.  We find the criteria for ordering a Board IME have been met, and that it should be performed, (assuming reemployment benefits remain a viable issue), under the authority of AS 23.30.095(k) we rely on the reasoning quoted above from the RBA's decision.


Even if the criteria for a Board IME had not been met, we could, and would require physical and psychological examinations under our authority in AS 23.30.110 (g) we agree with the RBA about the need for the examinations and the physical and psychological findings which should be included in the report.  In addition, we defer to the RBA's request that the examiners determine if a relationship exists between employee's psychological condition and his neck injury.  We defer to the RBA's request on this issue because we wish to consider his reasoning before we decide it he abused his discretion.


Although we agree that a Board IME is needed, the issue of Employee's cooperation with reemployment benefits may be moot if Employee fails to release his records from the Workers' Compensation Board of British Columbia, AS 23.30.041(f)(2) provides that an employee may be ineligible for reemployment benefits if the employee has previously been rehabilitated in a former workers' compensation claim.  Because of this provision, it is imperative that Petitioners be allowed to obtain Employee's previous workers' compensation records.  Petitioners should immediately prepare another release of information form or forms for workers' compensation records.  Employee should sign the release or releases within 10 days after receipt.  If Employee fails to do so, we will assume he is ineligible for further reemployment benefits, and deny his claim for those benefits upon petition of Employer.


If Employee decides to release his workers' compensation records he should execute the release of information form, and then contact Betty Johnson in our Juneau office for scheduling the Board IME.  Of course, no Board IME will he required if Employee declines to release those records.


ORDER

1.  Employee's claim for benefits related to depression is denied through the date of this order.  We reserve the right to order benefits for depression commencing after the date of this order.


2.  The decision of the Reemployment Benefits Administrator is affirmed.


3.  If Employee agrees to release his records from the Workers' Compensation Board of British Columbia, the parties should proceed with the Board independent medical examination under AS 23.30.095(k).


Dated at Juneau, Alaska this 7th day of November, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ L.N Lair                


Lawson N. Lair, 



Designated Chairman



 /s/ Nancy J. Ridgley        


Nancy J. Ridgley, Member



 /s/ Paula J. Wilson          


Paula J. Wilson, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of William R. Smiley, employee / respondent, v. Phoenix Logging Co., employer; and Alaska Timber Insurance Exchange, insurer / petitioners; Case No. 9023917; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 7th day of November, 1994.



Bruce Dalrymple, Clerk

SNO

�








     �At hearing, Mr. Webb submitted 137 pages of documents from The Meadows.  In accord with his instructions, which reflects an agreement between the parties, we did not mark the documents as an exhibit, and agreed to return them to Mr. Webb after this decision and order is issued.


     �Although it is not entirely clear to us, we assume Employee was referring to the set of records we received from Mr. Webb at hearing.


     �We note, in this regard, the RBA stated that knowing if Employee's psychological conditions are related to his neck injury would help him decide if Employee had failed to cooperate.  It is not readily apparent to us why, or in what way, the outcome may differ depending on the work-relatedness of Employee's psychological problems.







