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RONALD R. ACHESON,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 9128264


v.
)



)
AWCB Decision No. 94-0291

SULLIVAN ENTERPRISES LTD,
)



)
Filed with AWCB Anchorage


Employer,
)
November 17, 1994



)


and
)



)

CONNECTICUT INDEMNITY CO.,
)



)


Insurer,
)


  Defendants.
)

                                   )


We heard the employee's claim for medical benefits on October 20, 1994, in Anchorage, Alaska.
  The employee was present and represented himself with the assistance of Elizabeth Zugsberger.  The employer and insurer were represented by attorney Shelby Nuenke‑Davison.  We closed the record and completed our deliberations at the conclusion of the hearing.


ISSUE

Whether the employee's stroke arose out of and in the course of his employment with the employer?


SUMMARY OF THE EVIDENCE

The employee was employed as an auto mechanic and shop foreman by the employer since 1979.  On approximately Wednesday, October 23, 1991, the employee left work early because he began experiencing numbness in his left hand and shortness of breath while working in the shop. (Acheson Depo. at p. 24).  Despite these symptoms, the employee returned to work the following day but did not work on Saturday and Sunday, his regularly scheduled days off. On the following Monday, the numbness had progressed all the way down his left arm, leg and foot.  (Id. at 26).  The employee was seen by paramedics who felt he might be suffering a stroke. (Recorded Statement of Ronald Acheson dated November 18, 1991).


The employee was initially seen by Charles Aarons, M.D., on October 28, 1991, complaining of numbness on the left side of his face, arm, hand and leg. (Chart Notes dated October 28, 1991).  He informed Dr. Aarons that the numbness had started the previous week, that the symptoms had gone away, but were current since Sunday. (Id.); (Acheson Depo. at p. 25).  The employee reported that he had a kidney removed in 1988 and had a past history of hypertension. (Chart Notes dated October 28, 1991).  His blood pressure on that date was significantly elevated at 170/130.
  Dr. Aarons ordered lab work, diagnosed hypertension and prescribed Clonidin patches to lower the employee's blood pressure. (Id.).


Despite Dr. Aaron's treatment, the employee's symptoms worsened.  As a result, Dr. Aaron's admitted the employee to Humana Hospital on October 29, 1991.  (Admission report dated October 29, 1991).  A CT scan, carotid ultrasound and electroencephalogram were performed on the employee and the results were normal.  (Discharge Summary dated November 1, 1991).  Marjorie Smith, M.D., a neurologist, was called in for a consultation.  A magnetic resonance imaging procedure was performed on the employee and Dr. Smith interpreted the results as showing a small lacunar infarct in had suffered a stroke, probably due to hypertension. (Progress Notes dated October 29, 1991).


On October 31, 1991, Dr. Smith ordered a carboxyhemoglobin test to be performed, at the employee's request. (Acheson Depo. at 29).  In his deposition and at hearing, the employee testified he requested the carboxyhemoglobin test at the urging of Elizabeth Zugsberger.  (Id.).  Several days after his discharge, the employee was informed by Dr. Aarons that the carboxyhemoglobin test results showed a carbon monoxide level of seven percent in his bloodstream (Humana Lab Report dated November 4, 1991).


On November 11, 1991, Dr. Aarons ordered a retest of the employee's carboxyhemoglobin level and suggested that his other coworkers be tested for carbon monoxide exposure.  The employee testified that Dr. Aarons called his workplace and spoke to coworker Timothy Stalzer and requested that he turn on the four‑gas analyzer to measure the carbon monoxide level in the shop.
  (Acheson Depo. at 32).  Mr. Stalzer testified that the reading was in the red zone, meaning the carbon monoxide level was dangerous.
 As a result of this measurement, the employee discussed with Dr. Aarons his belief that the ventilation in his workplace was poor because the shop's ventilation system needed to be repaired.
 (Acheson Depo. at 34).  The employee's second carboxyhemoglobin test showed a level of less than three percent. (Lab Report dated November 11, 1991).


On November 12, 1991, the employee filed a Notice of Occupational Injury alleging that exposure to carbon monoxide at his employment caused him to suffer a stroke. (Notice dated November 12, 1991).  One week later, the employer controverted the claim in its entirety, pending clarification of the causal connection of the employee's stroke to his employment. (Controversion dated November 19, 1991).


Dr. Aarons continued to treat the employee following his stroke.  The employee's symptoms improved and he returned to work on November 26, 1992.


In March 1992, Claims Adjuster John Murray wrote to Dr. Aarons regarding the issue of possible carbon monoxide exposure and whether such exposure had caused the employee's stroke.  In response to this inquiry, Dr. Aarons stated that given the employee's work history as an auto mechanic in a poorly ventilated shop and having a markedly elevated carboxyhemoglobin level days after his last exposure to the work site, both he and Dr. Smith felt the symptoms and the carboxyhemoglobin level were consistent with severe carbon monoxide poisoning. (Letter from Dr. Aarons to John Murray dated March 26, 1992).  Dr. Aarons further stated that it could he extrapolated back that the employee had a significantly elevated carboxyhemoglobin level, perhaps in the range of 30‑50%, 4 days prior to the test, and that carboxyhemoglobin is removed from the blood stream very slowly."  (Id).  He also felt this carbon monoxide poisoning theory of causation was supported by the fact that the employee had no evidence of carotid plaques or atherosclerosis.  Notwithstanding his diagnosis of carbon monoxide poisoning, Dr. Aarons deferred all further questions regarding this theory to Dr. Smith whom he considered "an expert in the field."  (Id.).


In May 1992, the employee's medical records were submitted to Francis Weir, PhD., a board‑certified pharmacologist, toxicologist, industrial hygienist and a recognized expert in the field of carbon monoxide poisoning.  In a letter dated May 28, 1992, Dr. Weir disagreed with the opinions of Drs.  Aaron and Smith that carbon monoxide poisoning caused the employee's stroke:


[T]here is no scientific basis to conclude that [a carbon monoxide exposure] occurred.  The procedure they outlined to back extrapolate from a low carboxyhemoglobin to a previous high level several days earlier is not scientifically justified.  It is widely considered within medical science that the half‑life of CO in the blood is 3‑5 hours.  If a 4‑hour half‑life is assumed, then based on the conjecture of the treating doctors, within 4‑5 half life intervals, the patient would have had a certainly lethal carboxyhemoglobin.  This did not occur.

(Letter to John Murray from Dr. Weir dated May 28, 1992).  Dr. Weir concurred with the initial impressions of Drs.  Aaron and Smith that the employee's stroke was likely caused by his chronic hypertension. (Id.).  He also provided an alternative explanation for the employee's elevated carboxyhemoglobin levels by stating that it "would not he considered unusual in a circumstance where there had been some lysis of the red blood cells such as probably occurred at the time of Mr. Acheson's stroke." (Id.).


On May 26, 1992, Dr. Aaron's wrote a letter "To Whom It May Concern" stating that the employee was medically stable and that prognosis for further recovery was relatively low. (Letter from Dr. Aarons dated May 26, 1992).  Several weeks later, Dr. Smith also wrote a letter declaring the employee medically stable and that he had some permanent impairment. (Letter from Dr. Smith dated June 10, 1992).  However, no impairment rating was assigned to the employee by Dr. Smith.


The employee filed an Application for Adjustment of Claim on June 16, 1992, requesting temporary total disability benefits, medical benefits, permanent partial disability benefits, attorneys' fees and cost, interest and a penalty.
  (Application for Adjustment of Claim dated June 16, 1992).  On July 24, 1992, the employer denied all benefits on the grounds that the employee's stroke was not causally related to his employment. (Answer dated July 24, 1992).


On October 13, 1992, Dr. Smith wrote a letter to adjuster John Murray stating that the employee's carboxyhemoglobin levels at the time they were taken in the hospital would not be high enough to explain a stroke‑like pattern. (Letter from Dr. Smith to John Murray dated October 13, 1992).  In revising her earlier diagnosis of carbon monoxide poisoning, Dr. Smith acknowledged that "CO has an extremely short half life and so making deductions about the significance of the levels when we first got them is extremely problematic.  Additionally, the pattern of his impairment is not classical for CO poisoning." (Id.).  Dr. Smith reconfirmed her initial diagnosis that the type of stroke the employee suffered was more consistent with small vessel disease from hypertension, consistent with his past medical history. (Id.)


In a letter dated July 26, 1994, Dr. Aarons also revised his earlier medical opinion that carbon monoxide exposure caused the employee's stroke and instead concluded that the stroke was caused by the employee's uncontrolled hypertension:


In my professional opinion, there is approximately 90% chance of what happened to Mr. Acheson, that is to say uncontrolled hypertension associated with a lacunar infarct of the brain, was caused by long‑standing uncontrolled hypertension.  This is supported by the fact that when he last saw Dr. Steven Tucker in 1988, he was hypertensive and when he first came and saw me he was hypertensive and there are a few circumstances in medicine where hypertension "cures itself".  This is a disease which the vast majority of the time requires continued treatment with medication.


There is approximately a 10% probability that what happened to Mr. Acheson could have been caused by occupational exposure to carbon monoxide.  This is based on the fact that he did have a carboxyhemoglobin level of 6% while in the hospital which is perhaps slightly above what we would expect for a nonsmoker.

(Letter to Monica Brewster from Dr. Aarons dated July 26, 1994).


At the hearing, the employee introduced the report of Michael T. Propst, M.D. which was prepared in response to Ms. Zugsberger's question regarding whether the employee's medical records corroborate a carbon monoxide overdose. (Letter dated October 15, 1993 from Dr. Propst to Elizabeth Zugsberger).
  In reviewing the employee's medical records and the opinions of Drs.  Smith, Aarons and Weir, Dr. Propst was unable to opine whether the stroke was causally related to carbon monoxide exposure. (Id.) However he did state that "the explanation of Dr. Weir for elevated carboxyhemoglobin, that of hemoglobin released from lysed red cells, is not adequate." (Id.)


FINDINGS OF FACT AND CONCLUSIONS OP LAW

AS 23.30.120(a) provides in part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter. . . ."


In Burgess Co. v. Smallwood, 623 P.2d 313, 316 (Alaska 1981), (Smallwood II), the Alaska Supreme Court held the employee must establish a preliminary link between the injury and the employment for the presumption to attach.  This rule applies to the work relationship of the injury and the existence of disability. Wien Air Alaska v. Kramer, 807 P.2d 471, 473‑74 (Alaska 1991).  "[I]n claims based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."  Smallwood II 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


Once the employee makes a prima facie case of work relatedness the presumption of compensability attaches and shifts the burden of production to the employer, Id. at 870.  To make a prima facie case the employee must present some evidence that (1) he has an injury and (2) an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work related.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence', as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'."  Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d at 210).  In Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991), the Court explained two possible ways to overcome the presumption: (1) produce substantial evidence which provides an alternative explanation which, if accepted, would exclude work‑related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.  In Child v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993), the Court stated that "If medical experts have ruled out work‑related causes for an employee's injury, then Wolfer and Grainger do not require that these experts also offer alternative explanations."


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determining whether medical evidence is necessary to overcome the presumption Wolfer, 693 P.2d at 871.  "Since the presumption  shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself.  " Id. at 869.  If the employer produces substantial evidence that the injury was not work related, the presumption drops out, and the employee must prove all elements of

his case by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [trier of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  The weight to be accorded the doctor's testimony must take place after a determination of whether the presumption has been overcome.  Norcon, Inc. v. Alaska Workers' Compensation Board,     P.2d    , (No. 4119) (September 9, 1994).  Finally, there can be no construction in the employee's favor. 1988 SLA ch. 79 §1(b).


As noted above, the claimant has the burden of establishing a "preliminary link" between his disability and his employment.  This threshold showing is minimal and requires only that the employee offer "some evidence" that the claim arose out of his employment.  Robinett v. Enserch Alaska Construction, 804 P.2d 725, 728 (Alaska 1990).  We find that the employee established the preliminary link between his stroke and his employment by virtue of the carboxyhemoglobin level measured at Humana Hospital on October 31, 1991, and the opinions of Drs. Aarons and Smith following the test results that the stroke could possibly be related to carbon monoxide exposure.


However, we find the employer presented medical testimony overcoming the presumption.  We find the opinions of Drs. Smith, Aarons, and Weir eliminate any reasonable possibility that the carbon monoxide exposure produced the employee's stroke.  Although Drs. Smith and Aarons initially raised the possibility that the employee's stroke was related to carbon monoxide exposure at his work environment, they later discounted this possibility after being informed of the facts of the case and the scientific realities regarding the half‑life of carbon monoxide as provided by Dr. Weir.  Moreover, Dr. Weir, a well recognized expert in the field of carbon monoxide exposure, unequivocally refuted that the employee's carboxyhemoglobin level could correlate back to his workplace and provided an alternative explanation for that level.  He also attributed the employee's stroke to his history of chronic hypertension.  This conclusion is supported by medical literature which lists hypertension as a primary risk factor in causing strokes. (The Merck Manual at p. 1380).


We must next weigh the evidence to determine whether the employee has proven by a preponderance of the evidence that the stroke was work‑related.  We find he has not.  The determination of whether the employee's stroke was caused by carbon monoxide exposure is a complex medical question.  However, none of the doctors who examined the employee or reviewed his medical records presently believe that carbon monoxide exposure caused the employee's stroke.  Instead, Dr. Weir testified at the hearing that there is no scientific evidence that carbon monoxide exposure causes strokes or hypertension.  He also stated that the level of carbon monoxide exposure initially extrapolated back by Dr. Aarons would symptomatically effect the employee's entire body and not just his left side as described by the employee and the October 28, 1991 admission report.  Additionally, because the average half‑life of carbon monoxide is 3‑5 hours, Dr. Weir testified that the employee must have been exposed to a lethal dose at work to produce a 6‑8% carbon monoxide measurement three days later.  The employee presented no evidence at the hearing to contradict Dr. Weir's compelling testimony.


Accordingly, we conclude that the employee's claim must be denied as he failed to prove that carbon monoxide exposure at his workplace produced his symptoms and stroke.


ORDER

The employee's claim that he suffered a stroke in the course and scope of his employment due to carbon monoxide exposure is denied and dismissed.


Dated at Anchorage, Alaska this 17th day of November,  1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patti Bailie          


Patti Bailie, 



Designated Chairman



 /s/ Patricia Vollendorf    


Patricia Vollendorf, Member



 /s/ S.T. Hagedorn          


 S. T. Hagedorn, member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes; final on the 31st day after it is filed.


CERTIFICATION
I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Ronald Acheson, employee / applicant; v. Sullivan Enterprises Ltd., employer; and Connecticut Indemnity Co., insurer / defendants; Case No. 9128264; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 17th  day of November,  1994.

Charles Davis, Clerk
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     �At the June 13, 1994 prehearing conference, the employee stated that he was only requesting payment of medical benefits relating to his 1991 stroke despite requesting temporary total disability benefits, permanent partial impairment benefits, attorney's fees and costs, interest and penalty in his Application for Adjustment of Claim. (Prehearing Conference Summary dated June 16, 1994).


     �In his deposition and at hearing, the employee testified that he had not taken any medication to control his hypertension since 1988. (Acheson Depo. at 21).


     �It was undisputed that the four�gas analyzer machine used by Mr. Stalzer to measure the carbon monoxide level in the shop was designed to read exhaust out of a vehicle's tailpipe, and not for testing carbon monoxide levels for medical purposes. (Acheson Depo. at 33).


     �At the hearing and in his deposition, Mr. Stalzer testified that he declined to undergo a carboxyhemoglobin test because Dr. Aarons advised that he would have to quit smoking for several days prior to the test and he was unwilling or unable to do so. (Stalzer Depo. at 26).


     �When the employer was informed of the employee's allegations of carbon monoxide exposure and inadequacy of the ventilation system on November 11, 1991, it had the system repaired the very same day.


     �At that time, the employee was represented by attorney Michael Jensen.  However, Mr. Jensen withdrew from the case in September 1993.


     �Prior to the hearing, the employer had issued a Smallwood objection to the introduction of this report into evidence.  However, the employer waived this objection at the hearing.







