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CYNTHIA D. MACKEY,
)



)


Employee,
)
INTERLOCUTORY


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case Nos.
9120342



)

9010300

SAFEWAY, INC.,
)

  (Self-Insured),
)
AWCB Decision No. 94-0301



)


Employer,
)
Filed with AWCB Anchorage


  Defendant.
)
November 25, 1994

                                   )


Employee's claim was heard at Anchorage, Alaska, beginning on November 3, 1994.  Due to a lack of time, the hearing could not be completed.  The hearing was continued to November 16, 1994.  It was completed on that day, and the record closed.  Employee is represented by attorney Charles Coe.  Defendants are represented by attorney Patricia Zobel.


SUMMARY OF THE CASE

The primary issue is whether Employee's fibromyalgia is work related.
  Employee seeks temporary total disability (TTD) benefits from June 1992 to the present as well as medical expenses.  The parties agreed any temporary partial disability (TPD) and permanent partial benefits paid by Defendant for her earlier claims could be credited against the TTD benefits due if the fibromyalgia is compensable.


Employee also requests her permanent partial benefits for her knee injury be increased to 25 percent of the whole person, and paid at the same time as TTD benefits for the fibromyalgia condition.  Employee requests we award medical benefits for her knee as she may need knee replacement surgery in the future.  She also seeks statutory minimum attorney's fee and legal costs. 


At the hearing Defendant contended Employee did not suffer from tendinitis in August 1991.  Instead, Defendant argued Employee suffered from fibromyalgia at that time.


In August 1991 Dr. Armstrong diagnosed and treated Employee for tendinitis of both shoulders.  He testified he believes the tendinitis resulted from her work as a checker.  He took her off work.


On cross‑examination Dr. Armstrong admitted that according to Employee's statements, her tendinitis in 1986 resolved and she was pain free.  He admitted there is no difference between her shoulder symptoms now and in August 1991.  However, he testified it would be inappropriate to diagnose fibromyalgia on the basis of shoulder complaints alone, although it is possible that her pain in August 1991 was the start of fibromyalgia.  At the hearing Dr. Armstrong testified he still believes his tendinitis diagnosis in August 1991 is correct.


Defendant's choice of physician, Herbert Weber, M.D., testified Employee was not suffering from tendinitis in August 1991, but was suffering from fibromyalgia.  Dr. Weber disagrees with Dr. Armstrong's August 1991 diagnosis of tendinitis.  There was no swelling, redness, or restriction in her range of motion.  Dr. Weber concludes there was no objective evidence of tendinitis.  He believes that, given Employee's earlier complaints of pain in various parts of her body, she already had fibromyalgia in August 1991.


We find there is a medical dispute regarding the diagnosis of Employee's condition in August 1991.  AS 23.30.095(k) states:


In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's treating physician and the employer's independent medical evaluation, a second independent medical evaluation shall be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of the examination and medical report shall be paid by the employer.  The report of the independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.  A person may not seek damages from an independent medical examiner caused by the rendering of an opinion or providing testimony under this subsection, except in the event of fraud or gross incompetence.


A review of the report by the Board‑selected physicians, who performed the examination required under AS 23.30.095(k), reflects that they did not discuss the August 1991 tendinitis versus fibromyalgia diagnosis.  Under AS 23.30.095(k) we must either get an opinion on this issue from our choice of physicians, or the parties must waive the right to this examination.  Dwight v. Humana Hosp. Alaska, 876 P.2d 1114 (Alaska 1994).


Because our physicians have already examined Employee and reviewed her medical records, the examination would be limited to asking the physicians to review the records and give their opinion on the issue.  No in‑person examination of Employee would be necessary.


We reopen the record for each party to either request or waive the examination under subsection 95 (k) . We will then decide whether or not to order the examination.  Id. at 1119‑20.


ORDER

The record is reopened for the parties' response to the examination required by AS 23.30.095(k).


Dated at Anchorage, Alaska this 25th day of November.   1994.



ALASKA WORKERS’ COMPENSATION BOARD



 /s/ Rebecca Ostrom            


Rebecca Ostrom, 



Designated Chairman



 /s/ Patricia A. Vollendorf    


Patricia A. Vollendorf, Member
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I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Cynthia Mackey, employee/applicant; v. Safeway, Inc. (Self-Insured), employer/defendant; Case Nos. 9120142 and 9010300; dated and filed in the office of the Workers’ Compensation Board in Anchorage, Alaska, this 25th day of November, 1994.
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     �There are medical opinions disputing the diagnosis of fibromyalgia.  However, Defendant's expert witness diagnosed this condition.  Defendant has accepted the diagnosis.







