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JOHN SMITH,
)



)


Employee,
)
INTERLOCUTORY



)
DECISION AND ORDER

MICHAEL JENSEN,
)



)
AWCB Case No. 9205429


Attorney,
)


  Applicant,
)
AWCB Decision No. 94-0304



)


v.
)
Filed with AWCB Anchorage



)
November 28, 1994

CAL WORTHINGTON FORD,
)



)


Employer,
)



)


and
)



)

INDUSTRIAL INDEMNITY,
)



)


Insurer,
)


  Defendants.
)

                                   )


We heard the applicant's claim for payment of his attorney's fees and legal costs on October 21, 1994, in Anchorage, Alaska.  Applicant attorney Michael Jensen ("Applicant") represented himself.  Attorney Trena Heikes represented the defendants Cal Worthington Ford and its insurer Industrial Indemnity ("Employer").  We opened the record after the conclusion of the hearing to receive the employer's supplemental hearing brief.  We closed the record on November 1, 1994, after the supplemental brief was received.


ISSUE

Whether the applicant is entitled to payment by the employer of his actual attorney's fees and legal costs.


SUMMARY OF EVIDENCE AND ARGUMENTS

It is undisputed that the employee, a 27 year old car salesman, aggravated a preexisting right knee condition on March 11, 1992, while working for the employer.  The employer accepted the injury as compensable and paid temporary total disability ("TTD") benefits through May 31, 1992, when the employee was released for work without restriction.  (Compensation Report dated June 3, 1992).


On August 6, 1992, the employee, who was then representing himself, filed an Application for Adjustment of Claim ("AAC”) seeking TTD benefits beginning June 1, 1992, reimbursement of medical costs, a vocational reemployment benefits evaluation, transportation expenses, a compensation rate adjustment, a change in treating physicians, and payment for a second surgical procedure.  (Application for Adjustment of Claim dated August 6, 1992).  The employer denied the employee's claims in its August 25, 1992 answer. (Answer dated August 25, 1992).


During a prehearing conference held on November 18, 1992, the employee amended his AAC to add two additional claims.  The employee requested payment of $1,107.32 for medical treatment arising out of an injury to his low back which allegedly occurred when his right knee went out on November 12, 1992, causing him to fall.  He also sought payment for physical therapy which he believed necessary as treatment for his right knee. (Prehearing Conference Summary dated November 19, 1992).  These claims were immediately controverted by the employer. (Controversion Notice dated November 18, 1992).


At a subsequent prehearing conference held on December 22, 1992, the employee requested additional medical expenses arising from the adjustment of a knee brace which he obtained when he originally injured his knee in 1988. (Prehearing Conference Summary dated December 24, 1992).  During the February 18, 1993 prehearing conference, the employer denied responsibility for the knee brace adjustment as well as all previously requested benefits (Prehearing Conference Summary dated February 19, 1993).


No further action was taken on the employee's claims until December 1, 1993, when the applicant entered his appearance and filed an Affidavit of Readiness for Hearing. (Entry of Appearance and Affidavit of Readiness for Hearing dated December 1, 1993).  Shortly thereafter, the employer retained attorney Heikes to defend against the employee's claims. (Entry of Appearance dated December 7, 1993).  The employer opposed the Affidavit of Readiness for Hearing on the grounds that further discovery was needed regarding the employee's preexisting knee condition, employee's receipt of unemployment benefits as well as his employment with subsequent employers, (Affidavit of Opposition dated December 10, 1993).


The employee, who previously signed medical releases for the employer, was sent 16 releases for his signature by attorney Heikes on December 28, 1993. (Letter from Trena L. Heikes to Michael J. Jensen dated December 28, 1993).  The following day, the parties scheduled the employee's deposition for January 26, 1994. (Notice of Deposition dated December 29, 1993).


Despite agreeing to sign and return the employer's releases at the January 3, 1994 prehearing conference, one week later, the applicant filed a Petition for Prehearing and Protective order and returned the employer's releases unsigned and substantially altered. (Letter from Michael Jensen to Trena Heikes dated January 10, 1994).
  The employee did provide a limited general medical release for records "relevant to injuries suffered on March 11, 1992 and subsequent treatment", and records before that date only if "it has an historical or causal connection" to the March 11, 1992 injury.  The employee also added a note that the physicians were not required to consult with the employer, and requested that if they did so they notify the employee's attorney in advance.


On January 14, 1994, the applicant requested, and was granted, a postponement of the employee's deposition from January 26, 1994 to February 10, 1994.  (Letter from Trena Heikes to Michael Jensen dated January 14, 1994).  On February 3, 1994, the applicant requested another postponement of the employee's February 10, 1994 deposition which the employer's counsel agreed to reschedule to March 2, 1994. (Letter from Trena Heikes to Michael Jensen dated February 3, 1994).


On February 15, 1994, a third prehearing conference was held to address the employee's challenge to the employer's releases. (Prehearing Conference Summary dated February 16, 1994).  During the prehearing conference, the parties agreed to argue the issue before the Board on March 16, 1994.  (Id.).   On March 16, 1994, the applicant requested a third continuance of the employee's deposition.  In response, the employer insisted that the deposition be scheduled for no later than March 9, 1994, so that the employee might be deposed prior to the March 16, 1994 hearing.  Because the applicant did not want the employee deposed before the hearing, he filed a petition to quash the employee's deposition notice. (Petition for Emergency Prehearing and Protective Order dated March 3, 1994).  Despite the petition to quash the deposition, the employee was deposed as scheduled on March 9, 1994.


After reviewing the employee's deposition testimony, the employer withdrew its request for execution of several of its releases as unnecessary given the employee's testimony. (Letter from Trena Heikes to Michael Jensen dated March 11, 1994).


On March 10, 1994, the employee filed a second AAC seeking an additional $2700 in permanent partial impairment ("PPI") benefits on the grounds that the employer had miscalculated the preexisting impairment when it paid the employee PPI benefits oil January 14, 1993. (Application for Adjustment of Claim dated March 10, 1994).  In its answer of March 31, 1994, the employer neither admitted nor denied the employee's request for additional PPI benefits stating it needed to review Dr. Voke's rating for the 1988 injury to determine whether additional PPI benefits were due. (Answer dated March 31, 1994).  The employer claims the ability to accept or controvert this claim was hampered by its inability to obtain the employee's medical records which resulted from his refusal to execute the medical release.


A hearing on the employee's Petition for Prehearing and Protective Order was held on March 16, 1994.  At the hearing, the employee argued that the employer's medical release should he limited to the March 11, 1992 injury and that the release contain language notifying the physician that if consultation with the employer's attorney was scheduled, employee's counsel be notified in advance of such consultations.  (Smith v. Cal Worthington Ford, AWCB Decision No. 94‑0091 (April 15, 1994)(Smith I)).  The employee also sought to restrict other releases to information concerning the March 1992 injury to his right knee only or limit release of information to two years prior to the knee injury.  As a collateral issue, the employee requested a ruling regarding whether the prehearing conference chairman has the authority to determine the relevancy of information sought from employer releases and what releases must be signed.  (Id. at p. 5).


In Smith I, we ordered the employee to execute the employer's releases with modification to the medical release which was restricted to information related to the employee's physical condition from 1986 to the present. (Id. at 7).  We also denied the employee's request that the medical provider contact the employee's attorney before or after consultation with the employer's attorney.  Id.). However, we agreed with the employee that the prehearing conference chairman has the authority to determine the relevancy of the information sought by a release and determine whether an injured worker must sign the release.  (Id. at 10) . Because no compensation was awarded, we denied the employee's request for attorney's fees on the grounds that we lacked authority to do so under Adamson v. University of Alaska, 819 P.2d 886, 895 (Alaska 1991).  In addressing whether attorney's fees were warranted at a later date, we stated:


If Employee ultimately prevails we believe defendant's actions in asking Employee's signature on all the releases, particularly the broad general release tip to the time of the hearing, warrants a fee in excess of the minimum statutory fee. on the other hand, we believe Employee's actions in altering some of the releases, such as the DVR release and his insertion of the incorrect middle initial, should be considered in reducing the attorney's fee award. if both of the parties had conducted themselves in a more reasonable manner, the expense and time consumed by this issue would have been reduced.

Id. at 11‑12.


On September 27, 1994, we approved a Compromise and Release Agreement (“C & R Agreement") between the parties; (Compromise and Release dated September 27, 1994).  Pursuant to the terms of the agreement, the employer agreed to pay the employee $5000.00 and pay $1,287.32 in outstanding medical expenses for a total benefit of $6,287‑32. (Id. at 5).  In return, the employee waived his claims for TTD and additional PPI benefits, reemployment benefits, transportation expenses, compensation rate adjustment, future surgical treatment, physical therapy, adjustment of his leg brace and all other nonsurgical medical benefits after September 25, 1995.  However, the parties were unable to resolve the issue regarding payment of the applicant's fees and costs.


The applicant has filed several affidavits documenting attorney and paralegal fees incurred in prosecuting this matter. (Affidavit of Attorney's Fees dated March 9, 1994; Affidavit of Attorney's Fees dated March 15, 1994; Affidavit of Attorney's Fees and Costs dated September 30, 1994; Supplemental Affidavit of Attorney's Fees and Costs dated October 17, 1994; Supplemental Affidavit of Attorney's Fees and Costs dated October 20, 1994).  In these affidavits, the applicant requests that we order the employer to pay actual fees and costs totaling $11,055.24. (Supplemental Affidavit of Attorney's Fees and Costs dated October 20, 1994).  At the hearing, the applicant testified that in two separate decisions, we awarded him a fee of $175.00 an hour. (Stevenson V. State of Alaska, AWCB Decision No. 93‑200 (August 17, 1993); Krier v. NANA/Marriot J.V., Case No. 9127877 (Unassigned)(September 18, 1994)).  He also contends that 71.5 hours of attorney and paralegal time expended at $175.00 and $80.00 an hour respectively, was reasonable and warranted given the uniqueness and complexity of the claims and issues involved and the benefit future claimants received as a result of our decision recognizing that prehearing officers have the authority to rule on the relevancy of releases at prehearing conferences.  While acknowledging the amount of benefits obtained by the employee were small in relation to the amount of fees and costs incurred, the applicant argued that under Wise Mechanical Contractors v. Bignell, 718 P.2d 971 (Alaska 1986), he is entitled to an award of full fees and costs to ensure that all employees are able to obtain competent counsel.


The employer does not deny that some fee is due. instead, the issue is how much the fee should be.  The employer contends that the applicant's fee request and hourly rate of $175.00 an hour is unreasonable given the "nature, length and complexity" of this matter and the nominal benefits obtained by the employee through his representation.  In addition, the employer argues that a majority of the fees and costs incurred by the employee related to the applicant's unsuccessful challenge of the release and deposition issues and such fees should be excluded from our award.  Based on these factors, the employer asserts that we should award the applicant either minimum attorney's fees or a significantly reduced actual fee.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.145 provides in pertinent part:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1000 of compensation or part of the first $1000, and 10 per cent of all sums in excess of $1000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may he allowed only on the amount of compensation controverted and awarded. . . . In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


We find the employee's claims were controverted both by a Controversion Notice and the employer's actions in failing to timely pay benefits due.  Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).  We also find that the employee has been successful in pursuing some of his claims against the employer.  Therefore, we conclude a fee can be awarded under AS 23.30.145(a) and (b) .


Our regulation 8 AAC 45.180 requires that a fee awarded under section 145 must be reasonably commensurate with the work performed.  It also requires that we consider the nature, length, and complexity of the services performed, as well as the amount of benefits involved.  Further, the Alaska Supreme Court has held that "high awards for successful claims may be necessary for an adequate overall rate of compensation, when counsel's work on unsuccessful claims is considered."  Wien, 592 P.2d at 366.  Finally, the court has consistently reminded us of the need to award "fully compensatory and reasonable fees.  Bignell, 718 P.2d at 973.  A "full fee", is not necessarily limited to an hourly fee if a fee calculated at an hourly rate would not reflect the amount of work expended. Id.; Cortay v. Silver Bay Logging, 787 P.2d 103, 108 (Alaska 1990).


We do not find this type of case warrants a large fee as requested by the applicant.  As indicated by the employer, this is "a simple claim which resulted in minimal benefits to his client."  (Employer's Supplemental Hearing Brief at p. 6).  In short, we find this is an extraordinary fee request for an ordinary case.


In this case, the employee was successful on only three of eleven claims asserted against the employer.  As a result of the settlement, the employee received payment of an additional one percent in PPI benefits totaling $1350.00, payment of disputed future medical benefits in the amount of $3650.00 with all future nonsurgical medical benefits foreclosed after September 27, 1995, and payment of $1287.32 in outstanding medical expenses.  In settling his claims, the employee waived the following claims: vocational reemployment benefits, future medical treatment or surgery for his alleged back condition, physical therapy, repair of his knee brace, an additional two percent in PPI benefits, TTD benefits, change in treating physicians, and payment of transportation costs.  Moreover, the employee failed in his discovery challenges by ultimately signing the releases and attending his deposition.  However, the employee did prevail on the issue regarding the authority of prehearing officers to rule on the relevancy of information sought through employer releases.  Therefore, we will award reasonable fees for those issues upon which the employee prevailed.  In making such an award, however, we will consider the obstructionist and uncooperative attitude adopted by both parties regarding the release issue.  As we noted in our April 15, 1994 decision, the excessive fees and time incurred on this issue could have been significantly reduced if the parties had conducted themselves in a more reasonable manner.


In its hearing brief, the employer asserts that the fee affidavits filed by the applicant do not comply with 8 AAC 45.180 because they fail to reasonably itemize the character and extent of the work performed by attorneys and paralegals in this matter. (Employer's Hearing Brief at 7‑8).  For example, the affidavits have entries for "tele conf. w/para", "tele conf w/client/draft ltr to Heikes", "file rev; research", and "rev file; mtg w/parall".  The employer asserts that "it is impossible to determine if the amount of time spent or whether the task itself was reasonable.  Attorney Jensen's failure to so specify requires this hoard to speculate on the reasonableness of his fees." (Employer's Hearing Brief at p. 7). Because the applicant failed to reasonably articulate the hours expended and the character and extent of the work performed as required by 8 AAC 45.180, the employer requests that we reject his fee affidavits in favor of a minimum fee award under AS 23.30.145(a).


We generally agree with the employer. in Mullins v. Municipality of Anchorage, AWCB Decision No. 91‑0034 (February 6, 1991), we denied an attorney‑applicant's request for attorney's fees and costs for failure to thoroughly characterize and itemize attorney billings as required by 8 AAC 45.180. In that decision, we deferred an award of attorney's fees and costs pending the attorney‑applicant's submission of an itemized fee affidavit.


In accordance with our decision in Mullins, we will require the fee affidavits submitted in this matter by the applicant to he more thoroughly characterized and itemized to show what was done, with whom it was done, and preferably the issue involved.  For example, an entry for a conference with the client, paralegal or opposing counsel should at least specify the issue discussed.  This is imperative if we are to compensate the applicant for those issues in which the employee prevailed.  We are unable to do so with the affidavits submitted to date by the applicant.  Thus, in accordance with 8 AAC 45.180, the applicant shall file a more specific affidavit of attorney and paralegal fees, including those hours spent since the October 20, 1994 affidavit, within 10 days following the date of this order.  Failure to submit such an affidavit will result in an award of minimum attorney's fees as authorized by 8 AAC 45.180.


In regards to setting the applicant's hourly rate, he requests that we use an enhanced hourly rate of $175.00 an hour.  In determining the applicant's hourly rate for an award of attorney's fees, we are to consider his "experience, skill and efficiency" and the "substantial disparity between the amounts paid to the attorneys of employers and employees."  Lovick v. Anchorage School District, AWCB Decision No. 91‑0017 (January 22, 1991).


In Lovick, we awarded attorney's fees to attorney Chancy Croft based on an hourly rate of $175.00 an hour. in determining his hourly rate, attorney Croft presented evidence demonstrating that he had practiced law for 30 years and practiced workers' compensation law exclusively in Alaska for over 10 years, had prepared and presented numerous articles before local and national workers' compensation seminars, and was lead counsel in 20 workers' compensation cases before the Alaska Supreme Court.  Based on this evidence, we found an hourly rate of $175.00 an hour was reasonable given his extensive experience, skill and efficiency in presenting workers, compensation cases.


Unlike Lovick, the applicant here has presented no evidence to justify an enhanced rate of $175.00 an hour other than being awarded such a rate in two prior board decisions.  We note that the panels in those decisions failed to make the requisite inquiry regarding the applicant's experiences skill and efficiency in setting the hourly rate.  We will require the applicant to make such a showing before awarding attorney's fees at an hourly rate of $175.00 an hour.  To justify his request for an hourly rate of $175.00 an hour, the applicant will he allowed to submit evidence regarding his experience, skill and efficiency at the time he files a revised fee affidavit.


we will address the issue of awarding legal costs after the applicant submits a revised fee affidavit or the 10 day period for doing so expires, whichever is first.  We retain jurisdiction to resolve subsequent disputes.


ORDER

The applicant's request for attorney's fees is denied until he complies with the instructions set fourth in this decision. We defer ruling on the issue of awarding legal costs until the attorney's fee issue is resolved.


Dated in Anchorage, Alaska this 28th day of November, 1994.



ALASKA WORKERS' COMPENSATION BOARD



/s/Patti Bailie              


Patti Bailie,



Designated Chairman



 /s/Patricia Vollendorf      


Patricia Vollendorf, Member



 /s/ Marc D. Stemp           


Marc D. Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may he appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st clay after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and order in the matter of John Smith, employee; Michael Jensen, attorney / applicants; v. Cal Worthington Ford, employer; and Industrial Indemnity, insurer/defendants; Case No. 9205429; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, this 28th day of November, 1994. 



Charles Davis, Clerk

SNO

�








     �A summary of the employer's releases and the employee's responses thereto is found on pages 2�4 of our April 15, 1994, Interlocutory Decision and Order.  See Smith v. Cal Worthington Ford, AWCB Decision No. 94�0091 (April 15, 1994).







