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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

RALPH R. JOHNSON,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8617048


v.
)



)
AWCB Decision No. 94-0305

STATE OF ALASKA,
)

  (Self-Insured),
)
Filed with AWCB Anchorage



)
November 30, 1994


Employer,
)


  Defendants.
)

                                   )


We heard this request for review of the Reemployment Benefits Administrator's (RBA) eligibility determination on September 29, 1994, in Fairbanks Alaska.  The employee was not present, but was represented by paralegal Pete Stepovich of the Stepovich Law office.  The employer was represented by attorney James Bendell, who appeared telephonically.  At the conclusion of the hearing, the parties requested the Board members listen to the RBA's formal hearing tape.  The parties agreed that the record would remain open until all board members listened to the tape.  After listening to the RBA tape, the board deliberated on November 17, 1994, and the record closed.


ISSUE

1.  Whether the RBA erred in his determination that the employee is entitled to rehabilitation benefits.


2.  If not, whether the employee is entitled to attorney's fees and/or costs.


EVIDENCE SUMMARY

It is undisputed the Employee injured his low back on August 25, 1986 while employed as an airport safety officer in Fairbanks, Alaska.  Previous Board decisions have found the employee's injury compensable.  Johnson v. State of Alaska, AWCB No. 88‑0225, August 25, 1988 (Johnson 1); Johnson v. State of Alaska, AWCB No. 90‑0068, April 11, 1990 (Johnson II).


A formal hearing was held on April 18, 1994 by Rehabilitation Benefits Administrator (RBA) Douglas J. Saltzman.  On May 24, 1994, the RBA denied the employer's requests that he find the employee ineligible for rehabilitation benefits, and that the employee was non‑cooperative under AS 23.30.041(n). The RBA further ordered a preliminary evaluation to determine the employee's potential for rehabilitation.  The employer appeals the RBA's May 24, 1994 decision.


The RBA found the employee was hospitalized for suicidal ideation and depression, and was experiencing a great deal of frustration and anger with the workers' compensation system.  In addition, the employee has continuing pain from his injury. (RBA May 24, 1994 Decision and Order at 2).


The employee has been seen by a minimum of four rehabilitation specialists in four states.  The most recent specialists were unsuccessful in providing rehabilitation services. in November 1992, the employee was contacted by rehabilitation specialist Adriane Garfuffi.  The employee advised Ms. Garfuffi to contact his attorney.  Apparently, this was the only contact the employee had with this specialist.  Subsequently, in 1994 the employer assigned Janice Remaklus who declined the rehabilitation assignment because the Employee was being treated for depression and violent tendencies.  Id. at 4‑5.


The RBA based his decision to find the employee entitled to rehabilitation and not noncooperative on the minimal efforts of the most recent rehabilitation specialists.  Specifically, the RBA held:


Employee has received no rehabilitation services consisting of either an evaluation or plan.  I believe the Employee is entitled to another attempt at rehabilitation services because of the history of depression, anger and pain associated with his industrial injury.  A preliminary evaluation should be undertaken with the assistance of his psychiatrist and, if necessary and/or psychologist to assist in this first step. If the employee is found able to participate in a rehabilitation, a full evaluation would be the next step.

(RBA may 24, 1994 Decision at 7).


FINDINGS OF FACT AND CONCLUSIONS OF LAW
A.  RBA Appeal

AS 23.30.041(d) provides in part:


Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings . . . . Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing Tender AS 23.30.110. The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.

AS 23.30.041(e) states:


An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of occupations Defined in the Dictionary of Occupational Titles" for


  (1) the employee's job at the time of injury; or


  (2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury . . . .


The issue before us is whether the RBA abused his discretion in this case.  In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the court stated: "This court has explained abuse of discretion as issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.' [footnote omitted].  Tobeluk V. Lind, 589 P.2d 873, 878 (Alaska 1979)."  The court has also stated that abuse of discretion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."  Brown v. State, 563 P. 2d 275, 279 (Alaska 1977). We have adopted these standards in our review of the RBA's decisions.  Sullivan v. Gudenau and Co., AWCB Decision No. 89‑0153 (June 16, 1989); Garrett v. Halliburton Services, AWCB Decision No. 890013 (January 20, 1989).  We have also held that misapplication of the law is an abuse of discretion.  Binder V. Fairbanks Historical Preservation Foundation, AWCB Decision No. 91‑0392 (December 11, 1991).


In Kirby v. Alaska Treatment Ctr., 821 P.2d 127, 129 (Alaska 1991), the court held the presumption of compensability in AS 23.30.120(a) applies to claims for vocational rehabilitation.  More recently in Yahara v. Const. & Rigging, Inc., 851 P.2d 69 (Alaska 1993), the court held that we properly refused to reweigh the evidence in reviewing an RBA determination.  The court ruled the RBA could choose which physician's opinion to rely upon in making an eligibility determination.  In reaching its opinion the court discussed subsection 41(e) Is requirement that a physician "must compare the physical demands of the employee's job, as the U.S. Department of Labor describes them, with the employee's physical capacities."  Id. at 6.


We find our function is to review the RBA Designee's decision for abuse of discretion.  We find the evidence does not conflict regarding the employee's eligibility for benefits.  We base our finding on the RBA's reliance on several facts, including 1) that the employee has never received a preliminary evaluate on to determine rehabilitation eligibility; 2) that the employee's contacts with rehabilitation specialists to date have been ineffective; and 3) that the employee encounters depression, anger, and pain in association with obtaining his workers' compensation benefits.  We conclude the RBA's decision finding the employee is entitled to rehabilitation benefits, is not arbitrary, capricious, manifestly unreasonable, nor does it stem from an improper motive, or misapplication of the law.  Thus there was no abuse of discretion.


Based on the difficulties the employee has encountered in obtaining workers' compensation benefits, particularly, rehabilitation benefits, the lack of effective assistance the employee received from his assigned rehabilitation specialists, and the employee's psychological conditions, we conclude substantial evidence exists to uphold the decision of the RBA.  Therefore, we deny and dismiss the employer's appeal.


B.  Attorney's Fees and Costs.


AS 23.30.145 states in pertinent part:


(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the hoard, and the fees may not he less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . in determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


(b)  if an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


8 AAC 45.180 provides in pertinent part:


(1)  A request for a fee under AS 23.30.145(b) must be verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed, and, if a hearing is scheduled, must be filed at least three working days before the hearing on the claim for which the services were rendered; at hearing the attorney may supplement the affidavit by testifying about the hours expended and the extent add character of the work performed after the filing of the affidavit. Failure by the attorney to file the request and affidavit in accordance with this paragraph is considered a waiver of the attorney's right to recover a reasonable fee in excess of the statutory minimum fee under AS 23.30.145(a), if AS 23.30.145(a) is applicable to the claim, unless the board determines that good cause exists to excuse the failure to comply with this section. (Emphasis added).


In addition, 8 AAC 45.180(f) allows the Board to award an applicant "reasonable and necessary costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim." The Board has previously held that attorney's fees and legal costs may be awarded when an employer resists providing rehabilitation benefits. Emery v. Buchanan Const., AWCB No. 92‑0098 (April 23, 1992).  As in the Emery case, we find the employer resisted the provision of rehabilitation benefits the RBA awarded, which we affirm.


The employer objected to the affidavit of attorney's fees On October 4, 1994.  The objection is based on the fact that the time charges date back to November, 1992.  We find the employer's objections without merit.  We base this decision on the fact that the employee was contacted by a rehabilitation provider in November, 1992, who was advised to contact his attorney.  We find this date to be when the attempts to establish a rehabilitation plan began, and conclude the time and cost expenditures to be reasonable and necessary.  As the employee was successful at the RBA hearing, and we affirm the RBA's decision, we find valuable services in this appeal have been rendered.


The affidavit of attorney's fees and costs filed September 26, 1994 has a signature block for "Michael A. Stepovich."  However, the affidavit was signed by paralegal Peter J. Stepovich.  We find section 180 of our regulations requires the attorney to verify hours expended on the claim.  Thus, we conclude the affidavit of attorney's fees and costs filed September 26, 1993 is not valid as to the request for attorney's fees.


The September 26, 1993 affidavit of attorney's fees claims 7.6 hours of work were performed by attorney Michael A. Stepovich.  We find AS 23.30.145(a) inapplicable for an affirmance of an RBA decision, thus we need not consider the statutory minimum award.  Therefore, the claim for attorney's fees is denied and dismissed, as there is no valid affidavit.


8 AAC 45.180(f), however, does not require an affidavit for costs to be signed by an attorney.  We have examined the paralegal costs and find them to he reasonable and necessary, and not duplicative of the attorney's work, nor clerical in nature.  We award $1,747.50 for paralegal costs (23.30 hours X $75.00/hour). The employee also seeks an additional $1627.90 ($959.90 + $668.00) for other costs associated with the claim.  We find these costs were also reasonable and necessary to bring the claim.  In total, we award $3,375.40 for costs associated with bringing the claim.


ORDER

1.  The May 24, 1994 decision of the Rehabilitation Benefits Administrator is affirmed.


2.  The employee's request for attorney's fees is denied and dismissed.  The employee's request for costs is granted.  The employer shall pay $3,375.40 for costs associated with bringing this claim.


Dated at Anchorage, Alaska this 30th day of November, 1994.



ALASKA WORKERS’ COMPENSATION BOARD



 /s/ Darryl Jacquot           


Darryl L. Jacquot, 



Designated Chairman



 /s/ Ray Kimberlin             


Ray Kimberlin, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION
I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Ralph Johnson, employee / applicant employer; Case No. 861748; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, this 30th day of November, 1994.



Charles E. Davis, Clerk
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