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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

VYRON C. WELLS,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case Nos.
8608201



)

8922485

SWALLING CONSTRUCTION CO., INC.,
)



)
AWCB Decision No. 94-0315


Employer,
)



)
Filed with AWCB Anchorage


and
)
December 14, 1994



)

WAUSAU INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                   )


The employee's claim for benefits was heard on September 21, 1994, in Anchorage, Alaska.  The employee was present and represented by attorney Joseph A. Kalamarides.  The employer and its insurer were represented by attorney Robert J. McLaughlin.  The record closed on November 4, 1994, after Kalamarides clarified and resubmitted his attorney's fee affidavit, the employer had an opportunity to respond to it, and we met after the opportunity to review the affidavit.


ISSUES

1.  Whether the employee's disability is the result of a right knee injury in April 1986 or a left knee injury in September 1989.


2.  Whether the employee is entitled to reasonable attorney's fees and legal costs under AS 23.30.145(b).


SUMMARY OF THE EVIDENCE

Wells, presently a 62‑year old retired construction worker, had a number of work‑related injuries while working for the employer over the years and the following facts are not disputed:


1.  In 1965, he suffered a hernia while shoveling concrete.


2.  In 1977, he fell from a scaffolding injuring his right foot.  David E. Karges, M.D., performed a triple arthrodesis.  Following his recovery, Wells returned to work.


3.  In 1982, the employee injured his right shoulder when he had to suddenly catch a heavy bucket of tar.  He was diagnosed as having a torn rotator cuff tendon.  Dr. Karges performed surgery in March 1983 to repair the cuff.  Wells returned to work following this surgery.


4.  The employee suffered an injury to his right knee on April 30, 1986, when he stepped into a hole and fell.  He was diagnosed by Dr. Karges as having a bipartite patella.  Dr. Karges performed surgery on April 23, 1987 which consisted of an excision of the fracture fragment from the patella through a modified Macquet procedure.  After recovering from this surgery, wells returned to work.


5.  On September 1, 1989, Wells tripped at work and injured his left knee.


6.  The Macquet procedure was unsuccessful and, on October 12, 1989, Dr. Karges performed a total right knee replacement of the right knee.


7.  Also on October 12, 1989, while undergoing the right knee replacement, Dr. Karges arthroscoped the employee's left knee.


8.  After undergoing the surgical procedures on October 12, 1989, the employee was unable to return to work as a construction worker.


At his deposition taken on May 5, 1994, Dr. Karges was asked numerous questions regarding the significance of Well's many injuries with respect to Well's need to retire. while being questioned by McLaughlin, the following testimony was given:


Q. Historically it appears that up until he injured his left knee in 1989 he was able to get around on the work site but after that, to use a metaphor, the straw that broke the camel's back, and from that point on he was no longer able to get around on the construction site; is that a fair summary of how that happened?


A.  Yes.


Q.  Do you have an opinion about whether or not Mr. Wells' left knee condition in and of itself, excluding the right knee problems, the right foot and the right shoulder, just the left knee, is by itself a responsible reason for his inability to work around the construction site.


A.  This patient had at that time no evidence of any mechanical or ligamentous problems in the left knee.  What he showed was early arthritic changes on the under surface of the knee cap and in what we call the medial compartment, which is the participation between the inside half of the femur and the inside half of the tibia.


  His specifically [sic], there was lateral patellar facet roughening, grade two to three chondromalacia, concerning the patellofemoral joint.  There was a large femoral chondromalacic area in the weight‑bearing surface and the tibial plateau, with roughened bony ebonation in places.  That means that the articular cartilage on the bone was worn out.


Q.  Can that problem be disabling for somebody Who has to he around a construction site?


A.  It certainly is a problem that causes symptoms.  I would have to honestly say that if he had nothing else going on that he might well work with that, but particularly considering a total knee on the other side ‑it's hard to separate them.  They're there and they're in the same guy.


  All I can say is that I've had people with that much abnormality on x‑ray, on arthroscopy, who worked light or moderately heavy work for a period of time.


Q. When you look at the entire patient, not just the component parts, would you agree with the following statement: That the left knee problem when combined with the right knee problems, the right shoulder problems and the right foot problems, that all of those combine to make him disabled from his construction work?


A.  Yes, I do.


Q.  And would you agree that that combination of factors is a substantial, that's an important or significant, reason for his disability?


A. Yes.


Q.  Are those opinions held by you to a reasonable degree of medical certainty?


A.  Yes.


. . . . 


Q. [L]et me ask if you agree with the following statement: in Mr. Wells' case his right knee problem combined with his left knee to create a substantially greater disability than the left knee alone would have caused?


A.  Well, that's in part true.  I want to say that from a medical standpoint and work standpoint this man's original foot injury was almost equally as important if not more important than this total knee.  A triple arthrodesis, there are a lot of people in Vyrons case never would have gone back to work after his triple in the job he did.  I would agree with that statement as far as it goes.


  Further, I don't think that Vyron would have been working at the time he injured his left knee if he hadn't have been able to control what he did.


Q.  [B]ut you would agree that the right knee and the left knee combine to create a substantial greater disability than the left knee alone would have caused?


A.  That's correct.

(Dr.  Karges dep. at 14‑19).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The last injurious exposure rule adopted in Ketchikan Gateway Borough v. Saling, 604 P.2d 590 (Alaska 1979), applies when employment with successive employers contributes to an employee's disability.  Veco, Inc. v. Wolfer, 693 P.2d 865, 868, n. 1, (Alaska 1985).  This rule, combined with the presumption of compensability afforded by AS 23.30.120(a), imposes liability on the subsequent employer when a "preliminary link" between the disability and the employment is established. Providence Washington Co. v. Bonner, 680 P.2d 100 (Alaska 1984).  The court has instructed us that under this rule there are, "two distinct determinations which must be made (1) whether employment with the subsequent employer 'aggravated, accelerated, or combined with' a pre‑existing condition; and, if so, (2) whether the aggravation, acceleration or combining with is a 'legal cause' of the disability, i.e., substantial factor in bringing about the harm." United Asphalt Paving v. Smith, 660 P. 2d 445, 447 (Alaska 1983).


An aggravation, acceleration or combining with, is a substantial factor in the disability if it is shown (1) that "but for" the subsequent employment the disability would not have occurred, and (2) the subsequent employment was so important in bringing about the disability that a reasonable person would regard it as a cause and attach responsibility to it.  See State v. Abbott, 498 P.2d 712, 727 (Alaska 1971).  The court expressly adopted the "but for" test in a "last injurious exposure" rule context.  Fairbanks North Star Borough v. Rogers & Babler, 757 P.2d 528, 533 (Alaska 1987).


AS 23.30.120(a) provides in part.  "in a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, the (1) the claim comes within the provisions of this chapter."


The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  “[I]n claim's based on highly technical medical consideration, medical evidence is often necessary in order to make that connection." Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  Wolfer, 693 P.2d 312 at 871.  Once the presumption attaches, substantial evidence must be produced showing the disability is not work‑related.  Smallwood, 623 P.2d at 316. substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.  Kessick, 617 P.2d at 757.  There are two methods of overcoming the presumption of compensability: (1) presenting affirmative evidence showing that the disability is not work‑related or (2) eliminating all reasonable possibilities that the disability is work‑related. Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself.  " Id. at 869.  If the employer produces substantial evidence that the disability is not work‑related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


The employer contends the employee's disability is the result of his 1989 injury.  The employee contends his 1986 injury is the cause of his current disability. He seeks benefits under his 1986 claim.


The employer argues Wells became disabled when his 1989 left knee injury "combined with" his pre‑existing condition brought about by his previous injuries to his right foot, his right shoulder, and right knee.  The first question to be determined, therefore, is whether the employer has established a preliminary link between the employee's left knee injury and his disability.  Dr. Karges testified that it was the employee's 1989 left knee injury, in conjunction with his right knee, right shoulder and right toot problems, that lead to his disability and retirement.  Further, Dr. Karges stated that this combination of physical problems was a substantial reason, that is, an important or significant reason, for wells' disability.  In essence, Dr. Karges opined that the left knee injury was the proverbial "straw that broke the camel's back." Based on this testimony, we find there is sufficient evidence to raise the presumption that the 1989 injury is the cause of Wells' current disability.


Having determined that the presumption attaches in this case, we must next determine whether the employee has come forward with substantial evidence to overcome it.


What we find of particular importance is the fact that upon performing arthroscopy surgery on Wells' left knee in October 1989, Dr. Karge’s found "no evidence of any mechanical or ligamentous problems."  What he did detect from this investigation, however, was the early stage of an arthritic condition under the knee cap.  As he explained it, the patellofemoral joint had lateral patellar facet roughening and grade two to three chondromalacia.  There was a large femoral chondromalacic area in the weight‑bearing surface and the tibial plateau, with roughened bony ebonation in places.  From these observations, the doctor concluded the articular cartilage was worn down to bare bone.  There is no indication from Dr. Karge’s  testimony that this condition was in any way related to anything that happened on September 1, 1989.  Based on these objective medical findings, in conjunction with Dr. Karges' personal experience with other similarly situated patients who could do light or medium heavy work, we find he did not mean, within the context of the last injurious exposure rule, that the 1989 left knee injury was a "substantial factor" in bringing about Wells' disability and eventual retirement.


Based on this discussion, we find the employee has come forward with substantial evidence to overcome the presumption.  Consequently, the final question is whether the employer has proven all elements of its claim by a preponderance of the evidence. weighing the evidence produced to overcome the presumption against the evidence offered by the employer to raise it, we find the employer did not carry its burden of proof in this regard.


Each of the parties contend that various aspects of Dr. Karges, medical testimony support its particular position.  When reviewing Dr. Karges, deposition as a whole, it is readily seen that he uses a variety of words and phrases in describing the employee's various conditions and their relation to each other.  It seems that much of the resulting confusion stems from the fact he was asked numerous questions with legal implications many times, many ways.  In evaluating the doctor's less than precise explanations and opinions, we must try and ascertain, as best as we can, what thoughts the doctor intended to convey.  See 3 A. Larson, The Law of Workmen's Compensation 980.32(d) at 15‑862‑63 (1993).


As noted previously in this discussion, before a subsequent injury can be said to "combine with" a pre‑existing condition under the “last injurious exposure" rule, that injury must be a "substantial factor" in bringing about the disability.  To qualify as a substantial factor, two things have to be shown: (1) that "but for" the subsequent injury the disability would not have occurred, and (2) the subsequent injury was so important in bringing about the disability that a reasonable person would regard it as a cause and attach responsibility to it.


In the first instance, we acknowledge that Dr. Karges did acquiesce in the statement that the employee's 1989 left knee problems, when 'combined with" his other pre‑existing medical problems, was a "substantial reason" for his disability.  However, the doctor was not presented with the criterion by which a "substantial factor" was to he determined.  As such, we find Dr. Karges' agreement with the term "substantial reason" lacks any particular legal significance and means nothing more than the left knee was of "some" importance or significance in the general scheme of things.  Accordingly, we find the 19'89 injury did not combine with Wells' preexisting condition in producing his disability.


The final question to be resolved is the employee's entitlement to attorney's fees and legal costs.  In his resubmitted affidavit, Kalamarides requests reasonable attorney's fees of $2,327.50 for himself (13.3 hours x $175.00 per hour), $1,425 for his associate, Andrew Lambert (9.5 hours x $150.00 per hour), and $748.85 in legal Costs.  This affidavit meets the requirements of 8 AAC 45.180(d)(1).


AS 23.30.145(b) states in pertinent part:


If an employer . . . resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.


We find the employer resisted paying benefits and the employee retained an attorney who was successful in prosecuting his claim.  Consequently, we find the employee is entitled to reasonable attorney's fees.


After considering the nature, length, and complexity of the services performed, the benefits resulting to the employee and the amount of benefits involved as required by 8 AAC 45.180(d) (2), and the fact the employer has not objected to the requested fees and costs, we find the employee is entitled to reasonable fees in the amount of $3,725.50 and legal costs in the amount of $748.85.


ORDER

1.  The employer shall pay the employee benefits as they existed on April 30, 1986, the date he injured his right knee.


2.  The employer shall pay the employee $3,725.50 in attorney's fees and $748.85 in legal costs.


Dated at Anchorage, Alaska this 14th day of December,   1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder          


Russell E. Mulder,



Designated Chairman



 /s/ Patricia A. Vollendorf      


Patricia A. Vollendorf, Member



 /s/ Florence S. Rooney          


Florence S. Rooney, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES
A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Vyron C. Wells, employee / applicant; v. Swalling Construction Co., Inc., employer; and Wausau insurance Co., insurer / defendants; Case Nos.8608201 and 8922485; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 14th day of December, 1994.



Janet Carricaburu, Clerk
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