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EDWARD R. BOSTON,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8612192



)

STATE OF ALASKA,
)
AWCB Decision No. 94-0317

  (Self-Insured),
)



)
Filed with AWCB Anchorage


Employer,
)
December 15, 1994


  Defendant.
)

                                   )


Employee's claim for payment of medical expenses, actual attorney's fees, and legal costs was heard at Anchorage, Alaska on November 16, 1994.  Employee is represented by attorney Charles Coe.  Attorney Kristin Knudsen represents Defendant.  The claim was heard by a two‑member panel, which is a quorum for purposes of hearing a claim.  AS 23.30.005(f).


At the conclusion of the oral hearing, we continued the hearing to permit the parties to file copies of various medical reports which were not in the record.  These reports were received on November 18, 1994
.  The hearing was then concluded, and the record closed.  The claim was ready for decision.


SUMMARY OF THE CASE

It is undisputed Employee was injured in the course and scope of his employment on June 24, 1986.  The injury has resulted in three surgeries.  Louis Kralick, M.D., performed a cervical laminectomy at the C3‑C7 levels in January 1988.  In January 1989 he performed a lumbar laminectomy at the L3‑L5 levels.  In November 1989 he operated on a herniated disc at the L4‑L5 levels.


Upon referral in 1987, Employee was evaluated by Janice Kastella, M.D., a neurologist.  His chief complaints at that time were headaches, arm numbness, and neck pain.  Employee continued to see Dr. Kastella periodically.  In an October 18, 1990 chart note, Dr. Kastella noted Employee was medically stable, but he continued to experience persistent pain.  She prescribed Desyrel.  Employee had problems taking Desyrel, and Dr. Kastella later tried other medications including Valium. (Kastella November 1, December 11 and 20, 1990 chart notes.)


On August 6, 1992 Dr. Kastella reported that Employee continued to take Valium on a limited basis.  Employee wanted the prescription increased from 20 tablets, of 10 milligrams each, to 30 tablets per month.  Dr. Kastella stated: "I would like him instead to take a half a tablet some days so that will last him a whole month." On December 10, 1992, Dr. Kastella reported:


In the past efforts with chemical control of his pain have been very satisfactory with ANEXSIA and VALIUM in larger quantities, but the minimal amount of VALIUM that he is getting now, 20 of the 10 mg tablets a month is just marginally enough to permit the level of functioning he is currently achieving.


By 1993 Employee was working part‑time for the Veteran's Administration; Dr. Kastella continued to prescribe medications. (Kastella January 13, 1993 and March 2, 1993 chart notes.)  In her April 20, 1993 chart note Dr. Kastella stated that Employee: " [I]s requesting his medication again, and that will be provided.  He is again given . . . 20 of the 10 mg VALIUM with a refill of each, but warned that he may not be able to obtain these medications through this office thereafter."


Defendant called Dr. Kastella as a witness.  Regarding her April 1993 chart note, Dr. Kastella testified she told Employee she was cutting down the size of her practice.  The chart note was not meant as a threat or warning.  She testified she suggested Employee obtain another physician to provide prescriptions for pain control medication.  She suggested Employee see a general practitioner because that would be less expensive, and it was not necessary to involve a specialist.


Employee began seeing Michael Beirne, M.D., on July 28, 1993.  Dr. Beirne has a family practice.  His physician's assistant, Kenneth Rhyther, gave Employee a prescription for Anexsia and analgesics.  Dr. Beirne charged $175.00 for the initial consultation and review of Employee's records.


Employee returned to Dr. Beirne's office on July 30, 1993 with more of his medical records.  Dr. Beirne reviewed these records.  He charged $125 for this visit and records review.


On August 17, 1993, Rhyther saw Employee.  Employee received a prescription for Anexsia and Valium.  Dr. Beirne made a note that the medications prescribed by previous doctors has helped, but had not controlled his pain.  Dr. Beirne charged $125 for this visit.


On August 24, 1993 Employee saw Rhyther and briefly saw Dr. Beirne.  The doctor noted his limp, lack of leg control, and that he wanted to talk about a brace.  The doctor charged $125.00 for the visit.


Employee returned to Dr. Beirne on September 9, 1993.  Dr. Beirne noted that Dr. Kastella had prescribed, for each 30‑day period, 20 Valium of 10 milligram strength, and 20 Anexsia of 7.5 milligram.  Dr. Beirne noted that Rhyther prescribed 40 tablets of each for a month's supply.  Dr. Beirne discussed trying to stretch out his medications, but noted the ongoing prescription would be 40 tablets of each for each 30‑day period.  Dr. Beirne charged $125.00 for this visit.


Dr. Beirne has continued to see Employee monthly; he provides counseling and discusses Employee's situation with him.  Each visit lasts for approximately one‑half hour.  He charges $125.00 for each visit.  Dr. Beirne testified this is what he charges other patients for similar treatment.  He believed the charge to he reasonable.


Defendant contested the increased dosage in Employee's medication.  Defendant presented Dr. Kastella's testimony that the increased prescription was reasonable, and not excessive.  She did state that someone needs to set limits for Employee regarding his medications, but there was no indication that he has abused his prescriptions.  She testified he was receiving a "medium dose," but that level is not habituating.  She testified the difference between 40 total tablets per month for pain and 80 total tablets per month for pain is not significant.  She testified the prescription increase has been the "focus of a great deal of discussion that isn't entirely necessary."


Defendant presented testimony from Christi Roston, a pharmacist's assistant, at the pharmacy which fills Employee's prescriptions.  Roston testified that there was an outstanding balance of $196.12 in prescription charges.  This balance resulted from charges for prescriptions Employee received in December 1993 and January 1994.  Defendant did not pay these charges.  Employee has paid $80.00 of this bill.


Roston also testified regarding the cost of Valium versus the cost of a generic brand.  Employee objected to our considering this issue, claiming surprise.  Defendant admitted it had not given Employee notice that it contended a generic brand could be substituted for Valium.  Due to the lack of notice, we do not consider this dispute.  We encourage the parties to work toward a mutual resolution of this issue.


Defendant filed a Controversion Notice on January 11, 1994 denying payment of treatments by Dr. Beirne's charges from July 28, 1993 through December 8, 1993, as well as future treatment.  The reason for the controversion was: "Per Sec. 23.30.095 the claimant has already changed his treating physician.  The record reflects that the treating physician is Dr. Janice Kastella, M.D."


Defendant filed another controversion on February 2, 1994, denying payment for prescriptions from December 8, 1993 and all future services and prescriptions.  The reason given was that Employee had "already changed his treating Physician.  The records reflects that the treating physician is Dr. Janice Kastella, M.D."  
At the hearing not only did Defendant contend Employee improperly changed physicians, but also that Dr. Beirne's charges for office visits are unreasonable.  Dr. Beirne testified he generally saw Employee for one‑half hour at each visit.  Defendant's adjuster, Cynthia Russett, testified that Dr. Beirne's billing code was for an hour's visit.  He used code 99215, reflecting that the physician "typically spends 60 minutes face‑to- face with the patient."  Defendant did not ask Dr. Beirne to explain why he coded the visit as requiring one hour of time with Employee when he only saw him for one‑half hour.


Cynthia Russett testified that Dr. Beirne's charges of $125.00 for code 99215 was less than the 80th percentile of the range of charges from the data collected by Medical Data Research (MDR).  The total amount of Dr. Beirne's outstanding charges is $1,720.00.


Employee also seeks payment of actual attorney's fees.  His itemized affidavit verified 22.3 hours of attorney legal services.  Employee's attorney requests and hourly rate of $150.00. The affidavit also itemized 1.5 hours of paralegal services, but didn't state the cost of this service.  Employee requested that we order Defendant to pay Dr. Beirne's charge for testifying at the hearing.  Dr. Beirne testified he would probably bill $250.00 for testifying.  Neither Dr. Beirne's statement nor a cost bill had been received by the time the record closed.


Defendant did not object to the number of hours billed for services by Employee's attorney.  Instead, it contended the hourly rate was too high in comparison to the amount charged by the State of Alaska, Attorney General's office for its attorneys' services.


Defendant asserted Dr. Beirne was not testifying as an expert witness.  It argues that he can only be paid the amount a witness in superior court is paid to testify.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  WERE DR.  BEIRNE'S PRESCRIPTIONS UNREASONABLE?


AS 23.30.095(a) provides in part:


The employer shall furnish medical, surgical, and other attendance or treatment . . . for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. . . . It shall be additionally provided that, if continued treatment or care or both beyond the two‑year period is indicated, the injured  employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require. . . .


In Municipality of Anchorage v. Carter, 818 P.2d 661 (Alaska 1991), and again in Alcan Elec. v. Bringmann, 829 P.2d 1187, 1189 (Alaska 1992), the court held that the presumption of compensability in AS 23.30.120(a) applies to a claim for continuing medical care.  Subsection 120(a) provides in part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . . "


The court has discussed the presumption in cases involving the relationship of the condition to the employment or whether an injured worker continues to be disabled.  In Burgess Co. v. Smallwood, 623 P.2d 313, 316 (Alaska 1981), (Smallwood II), the

court held the employee must establish a preliminary link between the injury and the employment for the presumption to attach.

"[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."  Smallwood II, 623 P.2d at 316.  Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Veco, Inc. v. Wolfer, 693 P.2d 865, 870 (Alaska 1985).  To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The court "has consistently defined 'substantial evidence', as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'.  Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).


The standards used to determine whether medical evidence is needed to establish the preliminary link apply to determining whether medical evidence is needed to overcome the presumption. Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.  If the employer produces substantial evidence the injury was not work‑related, the presumption drops out, and the employee must prove all elements by a preponderance of the evidence. Id. at 870.


In Carter the court stated:


[T]he Board retains discretion not to award continued care or treatment or to authorize care or treatment different from that specifically requested based on the requirements demonstrated either by the employee's raised and unrebutted presumption, or by the preponderance of the evidence, as further informed in each case by the "Board's experience, judgment, observation, unique or peculiar facts of the case, and inferences drawn from all of the above."


We have concluded treatment must be reasonable and necessary to he payable under subsection 95(a).  See Weinberger v. Matanuska ‑ Susitna School District, AWCB No. 81‑0201 (July 15, 1981); aff'd 3 AN‑81‑5623 (Alaska Super. Ct. June 30, 1982), aff'd Ireland Chiropractic Clinic v. Matanuska ‑ Susitna School District, Memo. Op., Op. No. 7033 (Alaska June 1, 1983).


We find Dr. Beirne's testimony raised the presumption that the prescriptions are compensable.  He testified the amount of medication he prescribed was reasonable given Employee's condition.  Dr. Kastella confirmed Dr. Beirne's testimony.  We find no evidence 
We consider Carter and whether we should exercise our independent discretion despite the fact that the presumption was not rebutted, We find the preponderance of the evidence supports Employee's claim for payment of the prescriptions.  We find no reason to apply our own experience, judgment or any other considerations mentioned in Carter to this case.  Based on the presumption and the preponderance of the evidence, we conclude the prescriptions written by Dr. Beirne’s office for Employee are compensable. we will order Defendant to pay $196.12 for Employee's Prescriptions.

II.  ARE DR.  BEIRNE'S CHARGES COMPENSABLE?


A.  DID EMPLOYEE IMPROPERLY CHANGE PHYSICIANS?


Defendant contended Employee improperly changed physicians from Dr. Kastella to Dr. Beirne. At the time of Employee's injury in 1986 AS 23.30.095(a) provided in part:


Upon procuring the services of a physician, the injured employee shall give proper notification of his selection to the employer within a reasonable time after first being treated.  If for any reason during the period when medical care is required the employee wishes to change to another physician, he may do so in accordance with rules prescribed by the board.

Our regulation 8 AAC 45.082(c) provides:


An employee injured before July 1, 1988, may change treating physicians at any time without board approval by notifying the employer and the board of the change.  Notice must he given within 20 days after the change of treating physicians. if, after a hearing, the board finds that the employee's repeated changes were frivolous or unreasonable, the board will, in its discretion, refuse to order payment by the employer.


We find Employee did not give Defendant notice of his change of treating physician from Dr. Kastella to Dr. Beirne within 20 days of the change.  We have been unable to locate any previous Board decisions addressing an employee's failure to comply with our regulation; the parties did not cite any cases on point.  We note the sanction of refusing to order the employer to pay the physician's charges appears to apply only if we find the employee's repeated changes were frivolous or unreasonable.  In this case the only evidence is that Employee changed physicians because Dr. Kastella decided to reduce her practice.  It could be said that Employee changed physicians not because he wished to, but because he was forced to by Dr. Kastella's decision to reduce the size of her practice.  No matter what semantics we apply, the change certainly was not repeated, frivolous or unreasonable.


Given Dr. Kastella's decision to limit her practice, we cannot return Employee to her care.  We find it is too harsh a sanction to punish Employee for his failure to give notice by refusing to order Defendant to pay for all of Dr. Beirne’s charges. on the other hand, the 20‑day notice requirement is meaningless unless some type of sanction is imposed for failure to comply.  Accordingly, we will consider whether it is appropriate to refuse to order Defendant to pay for a portion of Dr. Beirne's charges.


At the time of Employee's injury, AS 23.30.095(c)
 provided in part:


No claim for medical or surgical treatment is valid and enforceable as against the employer unless, within 20 days following the first treatments . . . the physician giving the treatment or the employee receiving it furnishes to the employer and the board notice of the injury and treatment, preferably on a form prescribed by the board.  The board shall, however, excuse the failure to furnish notice within 20 days when it finds it to be in the interest of justice to do so . . . .


We find Dr. Beirne did not give notice of his treatments until December 13, 1993 when he furnished Defendant and us with copies of his medical reports.  These reports were for Employee's first treatment in July 1993 up through his December 8, 1993 visit.  We find Dr. Beirne did not give notice within 20 days of treatment as required by the statute.


Because Employee failed to timely notify Defendant of his change in physicians and because Dr. Beirne failed to file reports for over four months, we do not find it in the interest of justice to excuse the failure to give notice.  Accordingly, we will not order Defendant to pay Dr. Beirne's charges for treatment for the period that no notice was given.  However, reports were submitted on December 13, 1993.  Because reports can be filed up to 20 days after treatment, we find it is appropriate to require Defendant to pay for treatment provided 20 days before December 13, 1993.  Therefore, Defendant must pay for Dr. Beirne's treatments provided or after November 23, 1993.


Defendant controverted Dr. Beirne's charges and future treatment on January 11, 1994.
  Thereafter, Dr. Beirne did not file any further medical reports with us or Defendant.  Employee filed the reports and hills for his treatment from January to October 1994.  Under AS 23.30.095(c) these charges would not be valid and enforceable unless, in the interest of justice, we excuse the untimely reporting.


In Velonza v. Caterair International #616, AWCB Decision No. 94‑0129 (June 9, 1994), we excused the physician's failure to file reports on an on‑going basis after a controversion was filed.  We recognized that the physician could believe reporting was futile, and it was appropriate to look to the employee's private insurer for payment.


In this case we find it appeared further reporting and billing as a workers' compensation claim was futile.  We find it in the interest of justice to excuse Dr. Beirne's failure to report or bill for treatments once Defendant controverted Employee's claim.  We will order Defendant to pay for Dr. Beirne's services after the January 1994 controversion, despite his failure to timely file reports.

III.  IS DR. BEIRNE'S CHARGE FOR AN OFFICE VISIT UNREASONABLE?


At the time of Employee's injury, AS 23.30.095(f) provided: "All fees and other charges for medical treatment or service are limited to the charges that prevail in the same community for similar treatment of injured persons of like standard of living and shall be subject to regulations by the board."


We do not have a regulation governing charges for medical treatment for injuries occurring before July 1, 1988.
  Defendant contended Dr. Beirne's code for follow‑up visits was incorrect because he used code 99215.  That code would mean the physician "typically spends 60 minutes face‑to‑face with the patient." Dr. Beirne testified he usually spends about 30 minutes with Employee.  Russett testified Dr. Beirne's charges of $125.00 for code 99215 was less than the 80 percentile of the range of charges from the data collected by Medical Data Research (MDR).  Russett testified the MDR run for code 99215 showed the fee could be up to $176.00.


Russett testified the code for a one‑half hour office consult that lasted one‑half hour would be either 99242 or 99214, which is for a 25‑minute visit.  She did not testify what the MDR run showed was the reasonable fee for this code.


We find there is no evidence of what physicians in the community charge for similar treatment.  We find the only evidence we have is Dr. Beirne's testimony that the charge is what he generally charges, and it is reasonable.  Because this is the only evidence we have, we conclude Dr, Beirne's charge of $125.00 for a 30‑minute follow‑up office visit is reasonable.


Defendant now has Dr. Beirne's completed reports and billings for his treatment from January 1994 through October 25, 1994.  We will direct Defendant to pay for his services as a billed.

IV.  ATTORNEY'S FEES AND COSTS


AS 23.30.145(b) provides:


If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


We find the claim was controverted both by a Controversion Notice and by Defendant Is actions. Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).  We find Defendant resisted payment of medical expenses.  We find Employee was successful on most of the benefits he claimed.  We find we can award a fee under subsection 145(b).  Alaska Interstate v. Houston, 586 P. 2d 618, 620 (Alaska 1978).


Our regulation 8 AAC 45.180(d) requires that a fee awarded under subsection 145(b) must be reasonably commensurate with the work performed, It also requires that we consider the nature, length, and complexity of the services performed, as well as the amount of benefits involved.  The court has consistently reminded us of the need to award "fully" compensatory and reasonable fees.  Wise Mechanical Contractors v. Biqnell, 718 P.2d 971, 973 (Alaska 1986).  A "full fee" is not necessarily limited to an hourly fee if a fee calculated at an hourly rate would not reflect the amount of work expended. Id.; Cortay v. Silver Bay Logging, 787 P.2d 103, 108 (Alaska 1990).


Employee's attorney filed an itemized affidavit of the legal services provided.  He seeks an hourly rate of pay of $150.00.  We have awarded him this hourly rate in the past.


We find most of the legal services provided to date have been in the nature of preparing and filing pleadings, reviewing medical reports, and preparing for a hearing.  We find this is somewhat more complex work because it requires analysis of medical records.  We find services were provided for almost a year, a relatively typical length of time in a compensation claim.


The amount of benefits obtained has been significant to Employee because we have acknowledged his right to change physicians more than once without Defendant's approval. 


We find in terms of actual dollar amounts the benefits due at this time are minimal.  Employee's increase in the amount of medication prescribed by Dr. Beirne has been approved for payment.


We find Employee was not successful in obtaining an order requiring Defendant to pay for Dr. Beirne’s treatment between July and November 22, 1993.  This was about one‑half of the claimed unpaid benefits.


None of the itemized legal services were questioned by Defendant as unreasonable, unnecessary, or excessive.  Defendant contended that the hourly rate charged by the State of Alaska, Attorney General' Office is less than the rate Employee's attorney requests.  We do not find that to be the appropriate measure of what a "fully compensatory" fee should be for an attorney who represents injured workers on a contingent basis.  We note that we have previously awarded Coe the hourly rate of $150.00. Given the court's guidance in Wise and Cortay, we find the hourly rate is appropriate.


However, Employee did not prevail on all aspects of the claim.  We find it is appropriate to reduce the fee requested to reflect the work done on the unsuccessful portion of the claim.  We find the unsuccessful portion was about 30 percent of the claim.  We will reduce the requested fee by this amount.  We will order Defendant to pay Employee's attorney a fee of $2,341.50. (22.3 hours times $150 = $3,345 less 30 percent = $2,341.50).


Employee also sought costs.  His attorney used 1.5 hours of paralegal services.  He did not provide us with information about the hourly rate for these services.  We find $60.00 per hour reasonable and will award that sum, for a total of $90.00.


Employee also sought payment of Dr. Beirne's charge of $250.00 for testifying at the hearing.  Defendant contended Dr. Beirne was testifying under subpoena, not as an expert witness.  Defendant argues that under AS 23.30.115(h) his fee should be limited to the amount he would receive in superior court for testifying.


Long ago in Turnes v. First‑Federal Savings & Loan, AWCB Decision No. 82‑0156 (July 19, 1982), we discussed the conflict between AS 23.30.115(b) and AS 23.30.145(b). AS 23.30.115(b) provides that a "witness summoned in a proceeding before the board . . . shall receive the same fees . . . as a witness in superior court." AS 23.30.145(b) provides that if an employee is successful in the claim, “the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee."


In Turnes we found the expressed intent of subsection 145(b) was "to reimburse the claimant for the costs in the proceedings."  We find the reasons given for the ruling in Turnes, although many years ago, to he valid and persuasive today.  We find that AS 23.30.115 directs the fee that a party must pay to a witness at the time the party subpoenas the witness.  We find that AS 23.30.145(b) mandates what we must award, i.e., reimbursement of actual costs, when an employee is successful in a claim.  "We conclude a worker may be reimbursed the full cost of medical or other expert testimony when the specific conditions of AS 23.30.145(b) are met, . . . ."  Turnes at 5.


Accordingly, we will order Defendant to pay Dr. Beirne's charge for testifying, but not to exceed $250.00.  Defendant need not pay this sum until Employee serves Defendant with a cost bill or a billing from Dr. Beirne stating the exact amount charged.


ORDER

1.  Employee's claim for payment of Dr. Beirne's charges for treatment between July 28, 1993 and November 22, 1993 is denied and dismissed.


2.  Defendant shall pay Dr. Beirne's charges, as billed, from November 23, 1993 through October 25, 1994.


3.  Defendant shall pay $196.12 for Valium and Anexsia prescriptions written by Dr. Beirne’s office.  Defendant shall pay the balance on Employee’s account directly to the pharmacy, and reimburse Employee for that portion which he paid.


4.  Defendant shall pay Employee's attorney $2,341‑50 for his legal services.


5.  Defendant shall pay Employee's attorney $90.00 for

legal costs for paralegal services, and an amount not to exceed $250.00 for Dr. Beirne's testimony, if Employee serves Defendant with a cost bill or a billing statement from Dr. Beirne.


Dated at Anchorage, Alaska this 15th day of December, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom           


Rebecca Ostrom, 



Designated Chairman



 /s/ Patricia Vollendorf      


Patricia Vollendorf, Member

RJO:rjo


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Edward R. Boston, employee / applicant; v. State of Alaska (Self‑insured), employer / defendant; Case No. 8612192; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 15th day of December, 1994.



Brady D. Jackson, III, Clerk
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     �Michael Beirne, M.D., testified about a May 1994 letter from Janice Kastella, M.D.. Neither party provided us with a copy of the letter.  Accordingly, the letter is not part of the record.





     �This subsection was amended in 1988.  Ch. 79, SLA 1968.  However, the amendment does not apply to injuries occurring before July 1, 1988.  Sec. 48, Ch. 79, SLA 1988.





     �The reason for the controversion was not valid because it was based on the law that applies to injuries which occur on or after July 1, 1988.  However, we still consider the effect the controversion would have on the physician because presumably he would be unaware that it wasn't valid.





     �For injuries occurring on or after July 1, 1988, we have adopted 8 AAC 45.082(i) which provides for the mechanism to determine the usual, customary and reasonable fee, and provides for payment not to exceed the 90th percentile of the range of charges reported for similar services.










