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MARY F. HUEBNER,
)



)


Employee,
)


  Applicant,
)
INTERLOCUTORY



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 9124818

MUNICIPALITY OF ANCHORAGE,
)

  (Self-Insured)
)
AWCB Decision No. 94-0322



)


Employer,
)
Filed with AWCB Anchorage


  Defendant.
)
December 19, 1994

                                   )


This appeal from the Reemployment Benefits Administrator's determination, and request for attorney's fees and legal costs, was heard on November 17, 1994, in Anchorage, Alaska.  The employee was represented by Peter J. Stepovich, a paralegal in the law office of Michael A. Stepovich.  The employer was represented by attorney Clay A. Young.  The record closed at the conclusion of the hearing.


The issue addressed in our first decision on this claim, was:


  Whether the Reemployment Benefits Administrator (RBA) has the authority to review a plan when a dispute arises after both parties sign and agree to the plan; specifically, whether the RBA has authority to determine if the correct remunerative wage was used as a basis for developing the plan.

(Huebner v. Municipality of Anchorage, AWCB Decision No. 94‑0074 at 1 (March 30, 1994)).


We held the RBA had the authority in question and stated:


  Accordingly, we remand this matter to the RBA with instructions to order the rehabilitation specialist to calculate the gross hourly wage, with the appropriate analysis under 8 AAC 45.490, and any other analysis or documentation the RBA deems appropriate.  For example, the RBA may want to require the specialist to review the plan and provide his opinion on whether the plan is still appropriate for the employee under AS 23.30.041.  The rehabilitation specialist shall provide a copy of his analysis to all parties in addition to the copy for the RBA.


  If either the employer or employee still wants the plan approved, the plan shall be resubmitted to the RBA within 14 days of receipt.  The RBA shall then review the plan, in light of the gross hourly wage and analysis provided by the rehabilitation specialist, and either approve or deny the plan under AS 23.30.041(j).  Either party may then seek our review.  We retain jurisdiction to decide a subsequent dispute.

(Id. at 7).


In response to our demand, rehabilitation specialist Mark A. Kemberling, reviewed the facts and interpretations offered by both parties in light of the language of 8 AAC 45.490, and concluded:


If the Board were to find that $1993.60 as a bi‑weekly salary is to be divided by 80 hours, rather than by 116, that would make Ms. Huebner's gross hourly wage $24.92 per hour with remunerative employability at $14.95 per hour.  The reemployment benefits plan noted the starting wages ranged up to $15 per hour.  I therefore conclude that given either calculation, the plan for Medical Laboratory Technician provides remunerative employability.

(Kemberling report dated April 21, 1994).


On May 5, 1994, after considering Kemberling's report, the RBA issued a determination in which he stated in part:


Therefore I determine the gross hourly wage or remunerative employability level to he $18.62 an hour based on biweekly wage at the time of injury of $2086.10 divided by 112 (hours). The $2086.10 is based on $17.80 an hour multiplied by 112 (hours) and the meal allowance and clothing added.


Remunerative employability requires multiplication by 60 per cent of the $18.62 figure and this results in a figure of $11.17 an hours.


Based on Mr. Kemberling's last report he is of the opinion that a remunerative wage of $14.95 an hour would be meet [sic] by the medical lab technician plan so I am of the opinion that he would continue to be of the opinion that his plan meets the goal.


By letter dated May 6, 1994, the RBA advised the parties that if either wanted the plan reapproved it had to be resubmitted.  He concluded "The RBA shall review the plan, in light of the gross hourly wage and analysis provided by the rehabilitation specialist, and either approve or deny the plan under AS 23.30.041(j)."


In August 1994, the Alaska Supreme Court issued its decision in Binder v. Fairbanks Historical Preservation Foundation, ___ P.2d ___ (Sup. Ct. Op. No. 4117, August 26, 1994), which addressed the issue of whether we could require an employer to pay for a second reemployment plan after the first plan failed.  The court also addressed the legal effect of the parties' approval of a plan:


[O]nce the plan has been formulated and approved by the parties and the rehabilitation specialist, See AS 23.30.041(h),(j), their agreement acts as an adjudication which may be altered only for limited reasons, such as a showing of fraud, misrepresentation, or a failure to meaningfully or substantially comply with the statutory requirements.

(Id. at 10).


In the case at bar, a plan was formulated and agreed to by the parties and the rehabilitation specialist.  Therefore, the terms of that agreement are binding on the parties unless they need to be changed for reasons set forth by the court.  The question of whether or not there are grounds for altering the plan in this case was not briefed prior to the hearing and only briefly mentioned at the hearing.  Accordingly, we request the parties to brief the questions raised by Binder.  Briefs are to be submitted before January 18, 1995.


ORDER

The parties are to brief the questions raised by Binder in accordance with interlocutory decision.


Dated at Anchorage, Alaska this 19th day of December, 1994.



ALASKA WORKERS’ COMPENSATION BOARD



 /s/ Russell E. Mulder       


Russell E. Mulder, 



Designated Chairman



 /s/ Patricia A. Vollendorf   


Patricia A. Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.
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