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)



)
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Employer,
)
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)

                                   )


We met in Juneau, Alaska on 8 November 1994 to decide Employee’s entitlement to workers’ compensation benefits.  Employee discharged his former attorney and represented himself at the hearing.
  Defendant is represented by Assistant Attorney General Kristin S. Knudsen.  We closed the record and concluded our deliberations on 8 November 1994.


ISSUES

Is Employee entitled to workers' compensation benefits for “re‑trauma” of his post‑traumatic stress disorder (PTSD), for carpal tunnel syndrome (CTS) , for ulcers, and for a hiatal hernia.


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

Employee resisted the release of information about his background.  Our decision is based on a scant record.  We received 25 exhibits at the hearing.  Exhibits one (Hayes and Yeskell only), three, six, 13 and 14 were not admitted for the reasons stated on the record.  We did not rely on those documents in reaching our decision.


Employee is a 47 year‑old college graduate who served in the U.S. Army from 1965 to January 1979.  After his discharge, Employee owned and operated a successful business in Fairbanks providing bus service under government contracts.  After that business foundered, Employee came to Juneau where he was employed, beginning 28 November 1988, as a Purchasing Agent II with the State of Alaska, Department of Administration, Division of General Services (General services).  During the time Employee worked at General Services, he also served on the City and Borough of Juneau Planning Commission.


Employee has a long and extensive history of injuries, illnesses and psychiatric problems.  Employee's Department of Veterans Affairs (VA) and military records are incomplete.  The available records indicate: 1) Employee has a 60 percent service connected disability (VA letter, 31 December 1990); 2) Employee has shrapnel wounds to his right wrist and elbow, which are service‑connected and cause a lot of joint pain (VA form 10‑10m, chart note 1 April 1991) ; 3) DeQuervain's tendinitis of the right wrist, depression with possible post‑traumatic stress disorder (PTSD) , and chronic pain with suggestion of narcotic dependency were diagnosed (VA Abbreviated Medical Record, 2 April 1991); 4) Employee reported he is 100 percent disabled for VA purposes (Henry I. Akiyama, M.D., progress notes 18 March 1992), 5) Employee's VA service‑connected disabilities are duodenal ulcer (20 percent), intrinsic muscles of shoulder (20 percent), muscles from internal condyle (10 percent), and post‑trauma stress neurosis (30 percent) (VA printout, 24 June 1992).


Employee was deposed on 4 February 1994.  He gave evasive, incomplete, or incorrect answers to questions about court proceedings he had been a party to while he was employed by General services;
  about his psychological/psychiatric treatment history;
 about ownership of his Corporation, Diversified Services Division;
 about his financial gains and losses;
 and about his sources of incomes.
  At hearing, when confronted with his conflicting testimony, Employee offered the excuses that he put a lot of negative things out of his mind "for therapeutic reasons . . . and I don't know what context I would have told you that."


At hearing Employee testified he did not remember if money was taken from his pay for child support, provided incorrect information about the ownership of D. F. Eddy and Associates, Inc.,
 and testified the State of Alaska did not attempt to collect unpaid taxes during Employee's employment for General Services.


Employee testified at hearing about a workers’ compensation claim for a chipped tooth. Defendants introduced evidence Employee was on sick leave on the date of the reported

injury.


At hearing, Shirley Dean of the Child Support Enforcement Division of the State of Alaska Department of Revenue, testified about the collection actions and wages withheld from Employee for child support during the period 1987 through 1993.


Employee was also evasive about his previous court proceedings during his testimony at hearing.  He first testified he did not remember if he had any court proceedings.  In response to our Question, Employee testified that he was involved in a contract dispute, a lease dispute, a toxic exposure claim, and a discrimination complaint.


Prior to his employment with General Services, Employee reported flashbacks; problems with stress, of one to three years' duration; and moderately severe depression which had lasted three years.  Employee reported these conditions were related to "on‑the job conflicts."  (Reports of Nora Fleming Young, Ph.D, 27 December 1987, 28 April 1988.)


Beginning 12 May 1988 Employee received care for depression from Leonard Wildeman, M.D., a Juneau psychiatrist.  Dr. Wildeman discussed the psychological problems Employee experienced while in the Army as well as the other traumatic life experiences he had recently experienced in a report to the VA dated 20 August 1988.  A Social industrial Survey prepared by a clinical social worker in August 1988 provides some detail about Employee's psychological problems and traumatic events.  In addition to a military hospitalization, Employee received psychiatric treatment in 1968, 1970 and 1979.   In 1982 he received treatment for being suicidal and "carrying arms."  The report concluded Employee met the diagnostic criteria for PTSD, but noted he had "predisposing factors for that diagnosis." (T.A. Swedo undated report.)


In September 1988 Employee was evaluated for the VA by an internist.  "Peptic ulcer disease with no current major symptomatology" was diagnosed.  Employee had been hospitalized for peptic ulcer disease on two previous occasions. (William H. Ragel, M.D., report of 12 September 1988.)


Employee went to work for General Services on 28 November 1988.  One week later, a psychiatric evaluation was performed at the request of the VA.  The report, prepared by Wandal W. Winn, M.D., a board‑certified psychiatrist, indicates Employee had been hospitalized for psychiatric care in 197 0 and served in Vietnam for six months.  At the time of this examination, Employee attributed his psychological problems to the "military system."  Dr. Winn diagnosed Dysthymia
 and a Mixed Personality Disorder.  He noted Employee had a great deal of anger toward his superiors in the Army, but concluded he did not meet the criteria for a diagnosis of post‑traumatic stress disorder (PTSD). He reported Employee had "deeply ingrained maladaptive behavior patterns," was overly suspicious, and became passively aggressive in his efforts to maintain control of events around him.  Dr. Winn suggested that Employee "would do quite poorly in situations requiring teamwork or in which he would have to 'take orders'"  Finally, Dr. Winn concluded Employee had social and vocational impairment as a result of his conditions, and concluded Employee had not been able to work consistently, and then only in selected situations in which he was in control. (Winn report, 5 December 1988.)


Employee was again evaluated for the VA in September 1989.  This evaluation was for exposure to Agent Orange and hepatitis.  The evaluation indicates Employee had been hospitalized in Juneau in February 1989 for pneumonia and hepatitis.  Other medical problems not previously mentioned were identified as hypertension diagnosed in 1988, bronchitis and emphysema, pneumonia, and gout since 1985. (Report of L. Subramanian, M.D., 5 September 1989.)


Employee was evaluated for the VA by Douglas G. Smith, M.D., for complaints about his right shoulder and right elbow.  Employee reported he sustained shrapnel wounds in his right shoulder and elbow in 1968 in Vietnam.  Employee reported trouble

with his grip in his right hand and right‑arm paralysis six or seven times a year which gets better after one or two days.  Mild restriction of range of motion of the right shoulder and elbow, with "apparent decreased strength of right forearm grip musculature" was diagnosed. (Smith report, 8 September 1989.)


The record contains notes of medical treatment Employee received from September 1989 to 18 March 1992 from Henry I. Akiyama, M.D., a Juneau cardiologist and internist.  At various times, Employee complained of pain from gout, right wrist pain, abdominal pain, hip pain, back and neck pain, groin pain, ankle pain, knee pain, and dental pain.  He received prescriptions for Tylenol #3, Darvocet, Anexia, and other medications.  Although Dr. Akiyama cautioned about the dangers of chemical dependency, Employee received about 56 prescriptions for Anexia, a semisynthetic narcotic analgesic.


The medications Employee received were causing stomach problems. In March 1990 Dr. Akiyama prescribed medications for ulcers.


In November 1990 Employee complained of left ankle and right wrist pain.  Dr. Akiyama diagnosed tenosynovitis of the wrist.  (Akiyama Progress Notes, 2 November 1990 and 27 February 1991.) On 18 March 1992 Dr. Akiyama diagnosed Carpal tunnel Syndrome of the right wrist, apparently based on Employee's report that the condition had been diagnosed by a VA physician.


Dr. Akiyama completed an undated Physician's Statement 

for the Division of Retirement and Benefits, for use with Employee's claim for disability retirement.  Dr. Akiyama reported that Employee suffered from "work related onset" of PTSD, carpal tunnel syndrome, ulcers and hiatal hernia.  Dr. Akiyama concluded Employee's conditions were caused by "vocational environment" and that work permanently aggravated Employee's conditions.


On 28 February 1992 Employee filed a Report of Occupational Injury or Illness (Report of injury) in which he reported "re‑trauma" to PTSD, carpal tunnel syndrome (CTS), ulcers, and hiatal hernia occurred as a result of his job.  Employee reported the date of onset as January 1990.  Employer challenged the validity of Employee's claim because he did not notify Employer he sustained a work‑related illness or injury until he left work on 6 March 1992.  Employer filed a Controversion Notice, controverting all benefits, on 27 March 1992.


On 11 March 1992 Charles Ellis, M.D., a Juneau psychiatrist, wrote that Employee suffered re‑trauma to his PTSD "believed to have been triggered by sustaining negative episodes in his work environment." Dr. Ellis reported Employee was unable to return to work as a result of that disability.  Dr. Ellis also stated Employee "has a history of ulcers believed to have been aggravated in the work environment. (Ellis letter, 11 March 1992.)


Concerning the cause of Employee's psychiatric condition, Dr. Ellis stated: "[Employee's] initial illness was not caused by his employment.  It was caused by his employment with the United States military.” (Ellis dep. at 31.)  In Employee's mind, however, the cause of his problems was his work situation.  In addition, Employee's perceptions are colored by his suspicions and distrust of government. (Id. at 32‑33.)


Dr. Ellis testified that after Employee quit working, he changed Employee's medication, Employee's condition improved, and Employee quit Coming to see Dr. Ellis for about a year. (Id. at 10.)  He also testified that the stress of the job was a substantial factor aggravating Employee's preexisting posttraumatic stress disorder, and that from Employee's description, the stress at work was unusual.  Dr. Ellis testified he did not know if Employee suffered any permanent disability as a result of the stress he experienced on the job.  As of August 1994 Employee remained very depressed, with a poor prognosis for recovery. (Id. at 11‑15.)


On cross‑examination Dr. Ellis testified he was unaware of other sources of stress in Employee's life, because all Employee talked about was his supervisor and co‑workers (Id. at 26), and that his interest was treating Employee, not causal relationships (Id. at 28).


Dr. Ellis stated that Employee's mistrust later became more generalized to include the executive and judicial branches of the state government. (Id. at 27.) Dr. Ellis does not believe Employee's fears are justified, and that it is Employee's illness which is driving his fears and concerns.  Id. at 28.)


On 16 April 1992 Employee filed an Application for Adjustment of Claim (Application) in which he claimed entitlement to workers' compensation benefits for "re‑trauma" to PTSD, ulcers, hernia, and CTS.  The benefits claimed are permanent total disability compensation from 28 February 1992, medical and transportation costs, an eligibility evaluation for reemployment benefits, a 25 percent penalty, and attorney's fees and costs.  Employee described the circumstances which caused the conditions as a[r]esulting from continuous and systematic illegal and discriminatory actions and treatment by Robert Schofield (Supervisor), re‑trauma to PTSD; extraordinary stress contributed to ulcers, hiatal hernia, and carpal tunnel syndrome in right wrist."


From Employee's statements at hearing, and from the psychiatric records, it is clear that the "discriminatory actions" employee referred to in his Application are, at least in part, racial discrimination.  Employee is black.  Employee filed a complaint with the State of Alaska Human Rights Commission concerning his employment with General Services in which he alleged he was not promoted due to his race, that he was treated differently than non‑Black employees, that he was disciplined differently than non‑Blacks, and that he was harassed by means of a racial slur "and allowing an atmosphere to exist which led another employee to make a racially biased remark." Employee's claims were not substantiated, and his complaint was dismissed on 30 April 1994.


On 20 April 1992 David J. Doleshal, Ph.D., a Juneau clinical psychologist completed a Physician's Statement for Employee's disability retirement claim.  Dr. Doleshal diagnosed PTSD of many years duration which was caused by Employee's military

experience in Vietnam and "work environment."  He concluded Employee was "unable to work short‑term."


On 14 July 1992, at Dr. Akiyama's request, an esophagogastroscopy was performed by Gary R. Hedges, M.D., to evaluate Employee's ulcer condition.  A "healed channel ulcer and apparently, a healed duodenal ulcer" were found.  On 23 July 1992 Employee was seen by Nell E. Loftin, M.D., an internist at the request of the V.A. Dr. Loftin stated: "Mr. Eddy, by history, has had recurrent GI bleeds related to peptic ulcer disease, and recently underwent upper GI endoscopy with findings of a duodenal ulcer and two gastric ulcers.  He also, by history, had been diagnosed as having a hiatal hernia . . . . Employee reported that if he was not experiencing pain, he forgot to take his medication.  Dr. Loftin concluded Employee should he treated aggressively with medication for six to eight weeks, and "then continued on long‑term everyday suppressive therapy."


Employee saw Dr. Winn again on 21 July 1992 for another VA psychiatric evaluation.  This evaluation was about four and one‑half months after Employee quit work.  Employee reported to Dr. Winn that he had never been psychiatrically hospitalized.  Employee reported conflict with his supervisor at work.  Dr. Winn concluded "[t]his stress has been exacerbated by financial reverses and marital conflict to the point that Mr. Eddy began experiencing an escalation in numerous physical complaints . . . ." As a result Employee began to have homicidal thoughts and "flashbacks" with increased frequency.  The flashbacks consisted more of thoughts and ruminations about recent workplace events, rather than the more intense experiences characteristic of true flashbacks.  Dr. Winn diagnosed Dysthymia, Psychological Factors Affected Physical Condition, and Personality Disorder.  Again, Dr. Winn distinguished Employee’s condition from the PTSD experienced by Vietnam veterans.


At hearing, Dr. Winn testified Employee's psychiatric condition was not caused by his employment with General Services.  Employee's personality disorder is a "virtually lifelong condition" which predated Employee's employment with General Services, and which probably began at a young age or during his military service.


Dr. Winn testified that Employee's condition was not caused by unusual pressures and tensions; but that his personality disorder predisposes him to conflicts with others, to reflex defensiveness, and to physical complaints.  Employee's condition renders him vulnerable to stress, to distortion of events around him, and to suspicion about the motives of others.  Dr. Winn stated Employee has difficulty with assessing his own contribution to situations uses excessive blaming; reconstructs events; and manipulates people, systems or agencies to bring them into resonance with his distorted view of the world.


At hearing, Mark O'Brien testified he had supervised Employee for a six‑week period when Mr. Schofield, the Contracting Manager, was away from the office due to back surgery.  Mr. O'Brien reported Employee had "a couple" of performance problems, testified Employee was treated the same as other employees, and testified that a disciplinary problem had arisen concerning Employees signing in and out of the office.


Walt Harvey is a Purchasing Agent III with General Services.  He testified at hearing he supervised Employee for one month in the fall of 1989 while Employee was a probationary employee.  He also worked with Employee for about six months as Employee's senior "review partner" reviewing and critiquing Employee's work.  He testified that the nature of the work Employee performed was stressful.


Mr. Harvey testified Employee did not accept supervision well.  Employee frequently ignored the corrections and suggestions Mr. Harvey made, and released documents without discussion or making the suggested changes.  Mr. Harvey also testified Employee did not notify the office in advance of taking leave and left the building without using the sign‑out board.  Although Mr. Harvey discussed Employee's behavior with Mr. Schofield, Employee was granted permanent status.


Dugan Petty, the Director (and former Deputy Director) of General Services, was Mr. Schofield's supervisor.  Mr. Petty testified he met with Employee about an accusation by Employee about Mr. Schofield, and about Employee's performance.  Mr. Petty also testified he met with Employee about allegations by a security guard contractor that Employee had allegedly attempted to intimidate through use of his position as the contracting officer.  This event occurred after Employee was issued a parking ticket for parking in a handicapped parking space.  The issue was never fully resolved because soon after the event, Employee went on sick leave, and never returned to work.


Mr. Petty also testified that Mr. Schofield was very frustrated with Employee and that Mr. Schofield had always acted in a professional manner.


Robert Saviors worked for General Services for about seven years, which included the time Employee worked there.  He testified at hearing that the nature of the work there was 'stressful" that the "favoritism" which was practiced there was demoralizing, that the employees felt uncomfortable, and felt that they were being watched constantly.  He testified Messrs. O'Brien, Harvey, Schofield and Petty disliked Employee.  Mr. Saviors admitted that he dislikes them.


Mr. Saviors testified that at times Employee was treated differently than other employees in General services, i.e., Employee and others received "the treatment" from Mr. Schofield.  The treatment was Mr. Schofield's management technique of "letting you know he's boss, straightening you out, or getting an answer from you he wants."  He said it was "a feat" to get along with Mr. Schofield.   He also testified Mr. Schofield had a painful back condition which sometimes caused him to be "short" with people.  Mike Franklin, M.D., testified that ulcers may be caused by a microorganism, but it is not the sole cause of ulcers.  People who are infected with the microorganism are more likely to have ulcers and recurrences, and those ulcers are more difficult to heal.


Dr. Franklin testified that stress plays a role in all illnesses.  Most physicians now believe, however, that the role of stress is exaggerated in ulcer disease, and, that it is not a significant causative factor.  Other causes of ulcers which are more important than stress are heredity, smoking, the microorganism, and medications.


Employee asks us to find that the conditions listed in his Report of Injury and Application are work‑related, and rendered him permanently totally disabled.  At hearing, Employee stated that he, and everyone in General Services "had problems.” He also stated that, his immediate supervisor, Bob Schofield is "the party that I charged as primary responsibility for my neurosis, psychosis . .” He also acknowledged that his work at General Services did not cause his PTSD, but did cause "re‑trauma" of the condition.


Defendant asserts Employee's claims are for the same conditions he had, and received treatment for, before going to work for General Services.  Defendant asserts that no physician who was familiar with Employee's history could find that work was the predominant cause of his stress.  Defendant asks that we find Employee's claim has no merit, and find that Employee has misrepresented facts in the course of this proceeding.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Credibility and Demeanor
we read Employee's deposition, listened to his testimony at hearing, and observed his demeanor.  In many instances Employee testified he was unable to remember certain things.  However, he demonstrated excellent recall of those events which he wished to remember.  Employee has attempted to show he experienced extraordinary and unusual stress at work, and attempted to minimize or conceal other stressful events in his life.  We find that in doing so, Employee made numerous misrepresentations of fact, both at hearing and in his deposition.  We find Employee is not a credible witness.  AS 23.30.122.


Concerning Employee's demeanor, we note that although he appeared outwardly calm, he did reveal some of the anger, resentment and mistrust which was mentioned in his medical records.  In his closing argument, Employee made some statements which we construe to be veiled threats.


Statute of Limitations

AS 23.30.100 provides in pertinent part:


  (a)Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer.


. . . .


  (d)Failure to give notice does not bar a claim under this chapter


. . . .


(3)unless objection to the failure is raised before the board at the first hearing  
of a claim for compensation in respect to the injury or death.


AS 23.30.105 provides in pertinent part:


  (a) The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee's disability and its relation to the employment and after disablement.


  (b)Failure to file a claim within the period prescribed in (a) of this section is not  a bar to compensation unless objection to the failure is made at the first hearing of the claim in which all parties in interest are given a reasonable notice and opportunity to be heard.


Employee worked for General Services through February 1992.  Employee filed his Report of Injury in February 1992 and his Application for Adjustment of Claim in April 1992. in his Report of Injury, he stated that re‑trauma to PTSD, CTS, ulcers and hernia were caused by his work.  He reported the date of injury as January 1990.


In its Answer, Defendant raised the issues of Employee's failure to give timely notice of injury and failure to timely file a claim, but did not argue or present evidence on the issues at hearing.


We find Defendant failed to raise the issues before us at hearing.  We find Employee's claim is not barred by failure to provide timely notice of injury or by failure to timely file a claim.  AS 23.30.100(d)(3) and AS 23.30.105(b).


Re‑Trauma of post‑traumatic Stress Disorder

AS 23.30.120 provides in pertinent part:


  (a)In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter . . . ."


. . . .


  (c)The presumption of compensability established in (a) of this section does not apply to a mental injury resulting from work related stress.


AS 23.30.265(17) provides in pertinent part:


"injury" means accidental injury or death arising out of and in the course of employment, and an occupational disease or infection which arises naturally out of the employment or which naturally or unavoidably results from an accidental injury . . .  injury" does not include mental injury caused by mental stress unless it is established that (A) the work stress was extraordinary and unusual in comparison to pressures and tensions experienced by individuals in a comparable work environment, and (B) the work stress was the predominant cause of the mental injury; the amount of work stress shall be measured by actual events; a mental injury is not considered to arise out of and in the course of employment if it results from a disciplinary action, work evaluation, job transfer, layoff, demotion, termination or similar action, taken in good faith by the employer.

(Emphasis added.)


Employee claims that mental stress at work caused "re‑trauma" of his pre‑existing PTSD.  We find this is a claim for a mental injury resulting from work‑related mental stress.  Accordingly, we find Employee is not entitled to rely on the presumption of compensability in establishing that his mental injury is work‑related.  AS 23.30.120(c).


Employee has introduced evidence that his job at General Services was stressful and that his supervisors and coworkers acted improperly and illegally.  Defendant has shown that during the time Employee worked for General Services, there were many other sources of stress in Employee's life including physical illnesses, financial problems, and interpersonal relationships.  We are convinced that General services was a stressful place to work, and have no doubt that the job and work‑ environment were very stressful to Employee.  However, in order to qualify as an "injury", the mental stress must not only be extraordinary and unusual, but it must also be the "predominant cause" of the mental injury. (AS 23.30.265(17))


Drs. Ellis, Akiyama, and Doleshal found Employee's PTSD condition was related to, or aggravated by, the stress he experienced at work for General Services.  We find, however, that work‑related stress was not the predominant cause of Employee's mental injury.  We rely on the fact that none of the physicians have concluded Employee's work stress was the predominant cause of his mental condition, on the fact that Employee has been found by the VA to have a 30 percent service‑connected disability for "post trauma stress neurosis,"
 on the reports of Drs. Winn and Young concerning Employee's condition just before going to work for General Services, on Dr. Ellis' testimony at his deposition, and Dr. Winn's testimony at hearing.


Accordingly, we find Employee's claim for workers' compensation benefits for "re‑trauma” or aggravation of Employee's PTSD must be denied.  Employee has failed to prove his claim by a preponderance of the evidence.


Ulcers

AS 23.30.095(k) provides:


In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, a second independent medical evaluation shall be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of the examination and medical report shall he paid by the employer.  The report of the independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.  A person may not seek damages from an independent medical examiner caused by the rendering of an opinion or providing testimony under this subsection, except in the event of fraud or gross incompetence.


AS 23‑30‑110(g) provides:


  An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require.  The place or places shall be convenient for the employee.  The physician or physicians as the employee, employer, or carrier may select and pay for may participate in an examination if the employee, employer, or carrier so requests.  Proceedings shall be suspended and no compensation may be payable for a period during which the employee refuses to submit to examination.


Employee had at least two hospitalizations for ulcers before going to work for General Services.  The VA has determined Employee has a duodenal ulcer which is service‑connected and 20 percent disabling.


“[A] pre‑existing disease or infirmity does not disqualify a claim under the work‑connected requirement if the employment aggravated, accelerated or combined with the disease or infirmity to produce the death or disability for which compensation is sought." Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).


About two months before going to work for General Services, Dr. Ragel found Employee had "no current major symptomatology" from his ulcer disease.


Dr. Akiyama prescribed medications for Employee's ulcers in March 1990, and subsequently concluded Employee's ulcers and hiatal hernia were caused by his work environment.


In his 11 March 1992 letter, Dr. Ellis concluded Employee's pre‑existing ulcers were 'aggravated in the work environment.  " In July 19 92, about four months after quitting work at General Services, Dr. Hedges found a healed "channel ulcer" and a healed duodenal ulcer.  Nine days later Employee reported to Dr. Loftin he had "recurrent GI bleeds" and that Dr. Hedges had found a duodenal ulcer and two gastric ulcers.  Employee also reported he forgot to take his medication.  Dr. Loftin concluded Employee needed to take his medication every day.


Dr. Franklin testified at hearing that stress plays a role in all illnesses, but that the prevailing view is that stress in not a significant causative factor in ulcer disease.


Drs.  Akiyama and Ellis have concluded Employee's ulcers were caused or aggravated by the Stress Employee experienced working at General Services.  Dr. Franklin testified however, that stress in not a significant factor in causing ulcers.  We find that we need additional medical evidence before we decide if Employee's ulcers are a work‑related condition.


We find that we may not refer Employee for an examination under AS 23.30.095(k) (095(k) examination) because this is not a dispute between Employee's attending physician and Employer's physician.  We find we have authority to require Employee to submit to an examination, however, under the authority of AS 23.30.110(g). 
We have not promulgated regulations establishing procedures for such examinations.  Absent such procedures, we find the parties should follow the procedures for 095(k) examinations. (See, 8 AAC 45.090 and 092.) Employee should request a prehearing conference.  At he conference, the parties should attempt to agree on an internist to perform the examination.  If the parties are unable to agree on a physician, the Workers' Compensation officer

conducting the prehearing conference officer shall select a physician from the list of physicians who perform 095(k) examinations.  The parties shall agree on other procedures for submitting medical records, asking questions, etc.  In the absence of agreement between the parties about the procedures, the prehearing officer shall establish the procedures.


Hiatal Hernia

The record contains very little evidence about Employee's hiatal hernia.  In fact, we have only Dr. Akiyama's bare conclusion that Employee's hiatal hernia was caused by his work environment.  We have no evidence which indicates how the condition was diagnosed or how Employee's work could caused the condition.


We find that we need additional medical evidence about Employee's hiatal hernia before we decide if it is a work‑related condition.  We find, under the authority in AS 23.30.110(g), that Employee should be examined by an internist.  We direct the parties to follow the same procedures we set out for the examination of Employee's ulcer condition.


Carpal Tunnel Syndrome

In September 1989 Employee complained to Dr. Smith at a VA examination about shrapnel wounds in his shoulder and elbow which caused intermittent right arm paralysis and decreased grip strength in his right hand.


In November 1990 Employee complained to Dr. Akiyama of right wrist pain; Dr. Akiyama diagnosed tenosynovitis.  In March 1992 Dr. Akiyama diagnosed CTS for the first time, but this diagnosis was apparently based on Employee's report that the condition had been diagnosed by another physician.  Subsequently, Dr. Akiyama concluded Employee's CTS was work related.


A VA chart note dated 12 April 1991 indicates Employee sustained shrapnel wounds in his right wrist and elbow which are service‑connected and cause Employee a lot of joint pain.  DeQuervain'S tendinitis of the right wrist was diagnosed by the VA on 2 April 1991.  Employee also has a 10 percent service‑connected

disability from the VA for "muscles from internal condyle" which may relate to Employee’s right wrist and arm problem.


We find that we need additional medical information  about Employee's wrist condition before we can determine if he suffers from CTS as a result of his employment with General Services.  We find the evidence does not qualify as a dispute requiring an 095(k) examination.  We find Employee should submit to an. examination by an orthopedist, and perhaps a neurologist, under the authority of AS 23.30.110(g).  The parties should follow the procedures we have set out for the examination of Employee’s ulcer condition.


ORDER


1)  Employee’s claim for workers’ compensation benefits for "re‑trauma" to his post‑traumatic stress disorder is denied and dismissed.


2)  Employee  shall submit to additional medical examinations for his ulcers, hiatal hernia and CTS in accord with this decision.


Dated at Juneau, Alaska this 21st day of December, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ L.N. Lair             


Lawson N. Lair, 



Designated Chairman



 /s/ Nancy J. Ridgley      


Nancy J. Ridgley, Member


If compensation is payable under terms of this decision, it is due on the date of issuer and penalty of 25 percent will

accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Charles D. Eaddy, employee / applicant; v. State of Alaska (Self‑Insured) employer / defendant; Case No. 9034019; dated and filed in the office of the Alaska Compensation Board in  Juneau, Alaska, this 21st day of December, 1994.



Bruce Dalrymple, Clerk
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     �Employee's claim was originally set for hearing on 13 September 1994.  Over objection, we granted a continuance to enable Employee to obtain an attorney, and rescheduled the hearing for 8 November 1994.





	On 8 November 1994 Employee requested another continuance on various grounds.  We found Employee was not incompetent and not in need of a guardian under AS 23.30.140. Employee's request for another continuance was denied.





     �Employee dep. at 103�105.


     �Employee dep. at 108.


     �Employee dep. at 128; Defendant's Ex.  F.


     �Employee testified he had no unexpected financial losses during his employment with General Services. (Employee dep. at 102.) See.  Defendant's Ex. I, p. 54 concerning bankruptcy; Defendant's Ex.  I, p. 53 concerning disputes with the Internal Revenue Service over payment of taxes; and hearing Ex.  No. 10 and Simeon Bell's testimony at hearing concerning loss of a $15,000 performance bond.


     �Employee dep. at 30.  See Defendant's Ex.  F at 96 concerning Employee's receipt of fees in excess of $57,000 from an estate.


     �See Defendant's Ex.  R.


     � On further questioning, Employee acknowledged that the debt had been collected by garnishments and voluntary payments.


     �See Defendant's FXs.  L, M, and S.


     �See Defendant's Ex.  U.


     �Dysthymia is described as a mood disorder characterized by depressed feelings and loss of interest or pleasure in one's usual activities.  Dorland's Illustrated Medical Dictionary, 27th Edition 521 (1988).





     �Absent evidence to the contrary, we assume this is the same as post�traumatic stress disorder.







