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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DON E. VAN DIVER,
)



)


Employee,
)


  Applicant,
)
INTERLOCUTORY



)
DECISION AND ORDER


v.
)



)
AWCB Case Nos.
9131682

ALASKA ENVIRONMENTAL SPECIALIST,
)

9129739



)


Employer,
)
AWCB Decision No. 94-0324



)


and
)
Filed with AWCB Anchorage



)
December 21, 1994

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                   )


This appeal from a Reemployment Benefits Administrator's (RBA) determination was scheduled for hearing on December 16, 1994 in Anchorage, Alaska.  The employee was not present but was represented by attorney Michael J. Patterson.  The employer and its insurer were represented by attorney Trena Heikes.  The record closed on December 16, 1994.


SUMMARY OF THE PROCEEDINGS

At the outset of the scheduled hearing, the parties requested it be canceled based on the terms of a stipulation they had entered into.  The terms of this stipulation were:


1.  The employee was withdrawing his appeal of the Reemployment Benefits Administrator's (RBA) denial of reemployment benefits.


2.  The employee could later initiate an application or request due to a change in conditions under AS 23.30.130 following the RBA's determination, and the employer waived its right to assert the defense that AS 23.30.130 is not applicable to AS 23.30.041 benefits.


3.  The employer reserves its right to argue there has not been a change in conditions sufficient to qualify for modification under AS 23.30.130.


It was explained that the basis of this stipulation was the fact the employee was to undergo surgery in the hopes of improving his medical condition.  Because of the uncertainty of surgical results, the parties acknowledged there was no need at this point for us to review the RBA's initial determination of ineligibility. it was the parties' intent to reserve their rights until reemployment benefits again become an issue.


We canceled the hearing based on this stipulation at the hearing and memorialize it here.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Our regulations, at 8 AAC 45.050, state in part:


(1)If an application or petition has been filed and the parties agree  (A) that there is no dispute as to any material fact. . . . a stipulation signed by all parties may be filed, consenting to the immediate issuance of an order based upon the stipulation.


Regarding cancellations of scheduled hearings, 8 AAC 45.074(a) provides in part:


[C]ancellations,. . . of scheduled hearings are not favored by the board and will not be routinely granted.  The board or its designee will, in its  discretion, grant a cancellation of a scheduled hearing without a formal hearing only upon good cause shown by the party requesting the cancellation. . . . Good cause exists only when


. . . .


(5)irreparable harm will result from a failure to grant the requested continuance;


Because the employee is to undergo surgery, the results of which are unknown, we found any action by us regarding the RBA's initial determination of ineligibility for reemployment benefits was premature and will result in irreparable harm.  Consequently, we found good cause existed under 8 AAC 45.074(a)(5). Based on those findings, we concluded cancellation of the scheduled hearing was appropriate and we granted the parties' request to do so.


ORDER
The hearing scheduled on December 16, 1994 is canceled.


Dated  at Anchorage, Alaska this 21st day of December, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder       


Russell E.  Mulder, 



Designated Chairman



 /s Patricia A. Vollendorf    


Patricia A. Vollendorf, Member



 /s/ C.Russell Lewis          


C. Russell Lewis, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, (as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Don E. Van Diver, employee / applicant; v. Alaska Environmental Specialist, Inc,. employer; and Alaska National Insurance Co., insurer/defendants; Case No. 9131682 and 9129739; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, this 21st day of December, 1994. 



Janet Carricaburu, Clerk
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