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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JOHN M. SMYTHE,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9111903



)

NANA OILFIELD SERVICES, INC.,
)
AWCB Decision No. 94-0325



)


Employer,
)
Filed with AWCB Anchorage



)
December 22, 1994


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                   )


Employee's claim for medical expenses, temporary total disability (TTD) benefits, and attorney's fees was heard at Anchorage, Alaska on December 1, 1994.  Regarding the claim for medical benefits, the parties agreed at the hearing that we would determine only Defendants' liability for benefits.  If we find Defendants liable, the parties could probably resolve the precise amount of the benefits.  Employee was present at the hearing and represented by attorney Andrew Lambert.  Attorney Randall Weddle represented Defendants.  The record was complete at the hearing's conclusion, and the claim was ready for our decision.


SUMMARY OF THE CASE

It is undisputed that Employee was injured on May 19, 1991, in the course and scope of his employment as a mechanic.  At that time, Employee was living in Fairbanks.  Employee testified his employer directed him to see F. G. Spaulding, D.C.  Employee saw Dr. Spaulding on May 22, 1991 and four more times thereafter through June 6, 1991.  Dr. Spaulding did not file a report of treatment until August 12, 1991.


Employee testified Dr. Spaulding told him he should consult an orthopedic physician.  Subsequently on cross‑examination Employee testified Insurer's adjuster told him Defendants would not recognize a chiropractor as a treating physician, and he needed to see an orthopedic physician.  Employee selected Edwin Lindig, M.D., to treat him.  He first saw Dr. Lindig on May 28, 1991.  Dr. Lindig filed a report on June 28, 1991 in which he stated: "He needs either chiropractic or physical therapy but not both."


Susan Harvey, Defendants, adjuster, testified she first learned of Employee's treatment by a chiropractor when she received Dr. Lindig's report.  She testified she first contacted Employee by phone one month after his injury; all previous contact had been in writing.  She told Employee he could not have two physicians, he had to select one to be his treating doctor.  Harvey obtained a July 9, 1993 statement from Dr.  Spaulding in which he agreed that: "In essence, [I] did not make a referral of Mr. Smythe to Dr. Edwin Lindig." Dr. Spaulding agreed he suggested Employee consult an orthopedic physician, but did not recommend a specific physician. 


 Harvey testified Employee was not happy with the course of his treatment by Dr. Lindig.  She offered to arrange for another doctor, Robert Dingeman, M.D., to examine him.  She wrote Employee on June 18, 1991, stating: "In the event that you wish to change attending physicians from Dr. Lindig to Dr. Dingeman, it is necessary for you to advise me in writing prior to resuming treatment under Dr. Dingeman’s supervision."


Dr. Dingeman cancelled Employee's appointments, and Defendants arranged for Employee to travel to Anchorage to see Michael James, M.D., in July 1991.  Dr. James specializes in rehabilitation medicine; he is not an orthopedic physician.  He suggested further tests, physical therapy, medications, and a follow‑up visit.  Employee testified that Harvey and Defendants' rehabilitation nurse, Heather Double, recommended that he follow Dr. James' medical advice.  He agreed to do so and attended the seven week BEAR program, in Anchorage, Alaska as recommended by Dr. James.


Harvey testified she and Double met with Employee to discuss his treatment options.  They did not recommend any specific treatment.  When Employee decided to follow Dr. James' advice, Harvey and Double made the necessary arrangements for further treatment as Employee was living in Fairbanks.


Dr. James stated in a December 19, 1991 chart note: "[My} opinion is that this patient does not represent a surgical candidate, because I find no specific lesion which could be resolved with surgery.  Dr. Voke may find something different." Dr. James referred Employee to Edward Voke, M.D., for an evaluation.  Dr. Voke is an orthopedic specialist.  In his December 30, 1991 report, Dr. Voke stated his diagnosis was degenerative disc disease and a probable prolapsed herniated disc.  Dr. Voke believed Employee did not need further treatment, only exercise.  He specifically stated surgery was not indicated.  Dr. Voke referred Employee hack to Dr. James for further treatment.


On January 7, 1992 a Magnetic Resonance imaging (MRI) procedure was performed at Providence Hospital in Anchorage, Alaska.  Maurice Coyle, M.D., read the MRI as showing: "L5‑Sl is narrowed, with spurring . . . . There is desiccation of the discs at L4‑5, and especially L5‑S1."


On February 5, 1992 Dr. James prepared a chart note listing his findings regarding Employee's permanent partial impairment (PPI) He rated Employee's impairment at 11 percent of the whole person.  He stated Employee was medically stable; he said he would see Employee in follow‑up in about two months.


Employee testified that he consulted Louis Kralick, M.D., who is a neurosurgeon.  He paid for Dr. Kralick's examination, and does not seek payment of these charges by Defendants.  Tn his March 24, 1992 report Dr. Kralick agreed Employee was medically stable, he had no further treatment recommendations, and he agreed with the 11 percent impairment rating.


After Dr. James determined Employee was medically stable, Defendants terminated his TTD benefits in February 1992.  They began paying him PPI benefits; they completed paying PPI benefits in June 1992.


Through his mother, Employee learned of a surgical procedure which only a few physicians were authorized to perform.  He located a physician who performed this unique surgery, David McCord, M.D. Dr. McCord, who is board certified in orthopedics, practices in Nashville, Tennessee.  Employee wanted to be seen by Dr. McCord, but Defendants refused to agree to his changing treating physicians.  Employee went at his own expense to see Dr. McCord.  In his June 17, 1992 clinical record Dr. McCord stated:


I seriously doubt this patient will ever get back to work short of surgical intervention.  If surgery is ever contemplated, it should be done in a very aggressive manner, including restoration of disc height, . . . foray of the canal, interbody fusion, and pedicle screw instrumentation.  Using this particular method of treatment, we have been able to get a majority of patients back to work, full‑time with no restrictions between three and four months.


I frankly think that Mr. Smythe has an excellent potential of doing well and a dismal out‑look otherwise.  I have really no other suggestions to give him.


In a June 18, 1992 letter to Harvey, Dr. McCord stated:


In essence, he has a very clear surgical lesion of his spine, which, if handled very aggressively and correctly, actually will give him an excellent chance of returning to work full‑time with no restrictions . . . . [O]ur plan is to actually restore the disc space and not to fuse in situ, as this will only doom him to continued full‑time disability . . . our fusion [success] rate is in the 90 percentile and return to work with no restrictions is, frankly, not much less.


I hate to give, perhaps a different opinion than some of the other physicians that he has seen but I might suggest to you that the only thing I do is spine surgery and I try to do that to a real expertise level.


In short, some of the biggest mistakes I see in back work is refusal to treat what is clearly a surgical lesion in a back problem that will never get better otherwise, is to handle it poorly or half way in some misguided fusion attempt . . . .


If you do like to ever go with surgery and choose someone who performs an occasional back operation, then I can almost guarantee you that this is the method that they will choose . . . .


In his June 22, 1992 letter to our staff, Dr. McCord proposed performing an operation which was not experimental; but because of the technical difficulty, few physicians are trained in

the procedure. In his deposition, Dr. McCord testified he was unaware of any physician in Alaska who could perform this type of surgery; in fact, only a limited number of doctors in the United States do this type of surgery. (McCord Dep. at 17, 35 ‑ 36).


Defendants continued to refuse to approve Employee's change of physicians.  On July 14, 1992 Dr. McCord performed the surgery he had recommended.  On October 31, 1992 Dr. McCord wrote Defendants that Employee would be released to return to work as a mechanic without restrictions on December 1, 1992.  Dr. McCord indicated that Employee's condition would be medically stable on December 1, 1992.  On December 3, 1992 Dr. McCord gave Employee a return to work.


Regarding Employee's status at the time Dr. McCord first saw him, Dr. McCord testified Employee was stationary at that time. (Id. at 21 ‑ 22).  Dr. McCord testified Employee's condition substantially improved from when he first saw him in June 1992 to when he released him after the surgery. (Id. at 22).  Dr. McCord testified the x‑rays before his surgery compared with the x‑rays after the surgery demonstrate the difference in the condition of Employee's spine.  Before ore the surgery: "His disk, the two bone ends were virtually touching each other.  After his surgery, those bone ends had been pried apart about 11 millimeters . . . . we don't fuse somebody as they are, we reconstruct their back first, try to put them back the way they used to he. . . ."  (Id. at 30).


In July 1994 Dr. James had noted that x‑rays showed "narrowing of L5‑Sl with spurring and almost complete autofusion of L5‑Sl." (James July 24, 1991 chart note.) The September 10, 1992 x‑ray report from Providence Hospital in Anchorage, Alaska was read by Dr. Coyle.  He stated the x‑rays showed: "The L5‑Sl interspace is not particularly narrowed, nor are the others." The October 30, 1992 radiologist's report from David Moeller, M.D., at Providence Hospital in Anchorage, Alaska, noted the postoperative changes.  He noted the evidence of a bone graft in the disc space at the L5‑S1 level with bone formation growing across the anterior aspect of the L5‑S1 disc spare.  He stated.  "No significant disc space narrowing is seen in the rest of the vertebral bodies."


Employee testified that before the surgery he was in constant pain, his left leg was numb, and he felt his condition had deteriorated after he last saw Dr. James.  Following the surgery he has been released to return to his job at the time of injury, and he believes he can.


Employee contends that under Alcan Elec. v. Bringmann, 829 P.2d 1187 (Alaska 1992), Defendants must pay his medical expenses, including transportation expenses, for treatment by Dr. McCord.  He argues Bringmann entitles him to out‑of‑state medical treatment when such treatment is not available in Alaska.  Defendants contend Bringmann is irrelevant because there was no contention that Bringmann had already changed physicians when he traveled to obtain surgery. Thus, the question about changing physicians was not addressed by the court.


Employee also claims TTD benefits between February 1992 when PPI benefits commenced and July 14, 1992, when Defendants reinstated TTD benefits after the surgery.  Defendants argue AS 23.03.265 (21) governs the award of TTD benefits.  They contend there is no evidence to show improvement until after the surgery, and even then that evidence is only subjective.  It is only Employee's testimony that he feels better.  Accordingly, Defendants contend because there is no evidence of "objectively measurable improvement" in Employee's condition, TTD benefits are not due.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

In July 1988, AS 23.30.095(a) was amended to provide in part:


When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits.  The employee may not make more than one change in the employee’s choice of attending physician without the written consent of the employer.  Referral to a specialist by the employee's attending physician is not considered a change in physicians . . . . Notice of a change in the attending physician shall be given before the change.


Under AS 23.30.265(20) medical and related benefits "includes but is not limited to physicians' fees, nurses' charges, hospital services, . . . and transportation charges to the nearest point where adequate medical facilities are available."


We note that AS 23.30.095(a) does not specify a sanction if Employee fails to give notice before changing physicians, nor a sanction if the employee makes more than one change in attending physicians.  We have not adopted any regulation to implement this portion of subsection 95(a).


Defendants submitted a copy of the House Judiciary Committee's "Sectional Analysis" of the House Committee Substitute for Committee Substitute for Senate Bill 322, dated April 6, 1988. Regarding the amendment to subsection 95(a), the House Judiciary Committee stated:


This section adds language that clarifies when the employee can seek medical treatment and limits the employee to no more than one change in choice of attending physician without the written consent of the employer.  It also requires the employee to give prior notice of the change.  Its purpose is to prevent the abuse of frequent physician changes, with its resultant costly over treatment, by those seeking opinions to support their claims.


While no sanction is specified in the statute or the House Committee's analysis, we conclude a sanction must be applied or the law is meaningless.  Given the purpose of the amendment to section 95(a) and the need to impose a sanction to enforce compliance with the law, we adopt Defendants' suggestion.  We conclude that when the employee changes physicians more than once without the employer's approval, the employer is not responsible for payment of the medical and related benefits resulting from treatment by the employee's third and subsequent choices of physicians.


Accordingly, we will determine whether Employee changed physicians more than once without Defendants' consent.  By seeking treatment from Dr. Spaulding, we find under AS 23.30.095(a) that Employee designated him as the attending physician.  We find Dr. Spaulding merely suggested Employee see an orthopedic physician. We find Dr. Spaulding did not make a referral to an orthopedic physician.  We find Employee changed physicians once when he sought treatment from Dr. Lindig.


Because Employee changed physicians from Dr. Spaulding to Dr. Lindig, we find any changes thereafter would have to be approved by Defendants as required by AS 23.30.095(a)

.  We find Defendants refused to approve Employee's change of physicians to Dr. McCord.  Accordingly, we find Defendants do not have to pay for the medical and related benefits provided by Dr. McCord. We will deny his request for payment of medical expenses, including travel expenses.


We find Bringmann does not apply to this case.  In Bringmann the worker was injured in 1987.  We find the 1988 amendment to AS 23.30.095(a) changed the law.  We find after July 1, 1988 an employee designates a licensed physician to "provide all medical and related benefits.” Because "medical and related benefits" are defined in AS 23.30.265(20) as including transportation charges, we conclude Employee's transportation charges cannot be assessed against Defendants if Employee's change of physicians is unauthorized.


We next consider Employee's claim for TTD benefits between February 1992 and his surgery in July 1992.  Under Olson v. AIC/Martin, J.V., 818 P.2d 669, 672 (Alaska 1991), "an employee presumptively remains temporarily totally disabled unless and until the employer introduces "substantial evidence" to the contrary." (citation omitted).  See AS 23.30.120(a).


We must determine whether or not the employer overcame the presumption.  Under AS 23.30.185, TTD benefits "may not he paid for any period of disability occurring after the date of medical stability."


AS 23.30.265(21) provides:


"medical stability" means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence.


A party arguing for a finding of medical stability must provide some supporting evidence in order to raise the presumption in AS 23.30.265(21) See Platt v. Sunrise Bakery, AWCB No. 93‑0206 at 10 (August 25, 1991).  We find it would be inconsistent to require the employer to produce substantial evidence to overcome the statutory presumption of continuing temporary disability under AS 23.30.120(a) I but not require it to produce any evidence except the passage of time in order to prevail on a presumption of medical stability, which effectively terminates temporary disability.  Krier v. Nana/Marriott, JV, AWCB Decision No. 94‑0089 (April 15,

1994). 


In this case we find Employer presented evidence raising the presumption that Employee was medically stable in February 1992.  Both Dr. James and Dr. Voke stated he was medically stable.  Employee consulted Dr. Kralick, and he also said Employee was medically stable.


We next consider whether Employee presented clear and convincing evidence that he was not medically stable.  We find he presented evidence of objectively measurable improvement from his surgery.  The x‑rays before his surgery indicated he had narrowed discs in the lumbar spine.  In fact, there was almost a complete autofusion at the LB‑S1 disc space.  After the surgery, Dr. McCord testified the disc space was increased by 11 millimeters.  Radiology reports confirmed that Employee had no significant disc space narrowing after the surgery.


In February 1992 Dr. James and Dr. Voke believed further objectively measurable improvement could not reasonably he expected to result from additional medical treatment.  In March 1922 Dr. Kralick agreed with this opinion.  When he first saw Employee in June 1992, Dr. McCord disagreed with them.  By July 1992 Dr. McCord proved they were incorrect.  With the benefit of hindsight, we find Dr. McCord was Correct in his opinion that Employee's condition could he objectively measurably improved with surgery.


Based on these findings, we conclude Employee presented clear and convincing evidence to overcome the presumption.  We weigh the evidence and, based on these same findings, we conclude Employee has proven by a preponderance of the evidence that he was not medically stable between February 5 and July 14, 1992.  Because we have found Employee was riot medically stable, we will award Employee TTD benefits for the period from February 5, 1992 to July 14, 1992 when Defendants resumed paying TTD benefits.  This equals 22 weeks and 5 days of benefits at the weekly rate of $334.32, or a total sum of $7593‑84.


Employee's attorney requested actual fees of $2,407.50. This was based upon an itemized affidavit reflecting 16.05 hours of services at $150.00 per hour.  Employee also requested legal costs totaling $1,479.95. This represents $360.00 for paralegal services and $1,119.95 for Dr. McCord's deposition.


At the time of the hearing, we did not permit the parties to address attorney's fees or costs because it appeared we would not be able to determine a reasonable fee if we did not know the amount of medical benefits Employee would receive.  As we have now determined that Employee is entitled to an award of TTD benefits only, the fee can he determined.


We find the minimum statutory fee under AS 23.30.145(a) equals $909.38. We will order Defendants to pay that amount, and retain jurisdiction Lo consider Employee's request for actual fees and legal costs.  We encourage the parties to resolve this issue without our assistance.  If they are unable to do so, we will schedule a hearing after Employee files an affidavit of readiness for hearing.


Regarding costs, we note Defendants objected to our considering Dr. McCord's written medical opinions unless they had an opportunity to cross‑examine Dr. McCord first.  We find Dr. McCord's deposition was necessary for Employee to successfully pursue the TTD claim.  We encourage the parties to resolve the Employee's claim for legal costs.  If they are unable to do so, we will schedule a hearing after Employee files an affidavit of readiness for hearing.


ORDER

1.  Employee's claim for payment of medical and related benefits for treatment by Dr. McCord is denied and dismissed.


2.  Defendants shall pay Employee temporary total disability benefits of $7,593.84 for the period beginning February 5, 1992 to July 14, 1992.


3.  Defendants shall pay Employee's attorney minimum statutory attorney's fees of $909.38.


4.  We retain jurisdiction to award attorney's fees and legal costs in accordance with this decision and order.


Dated at Anchorage, Alaska this n day of December,   1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom              


Rebecca Ostrom, 



Designated Chairman

Concurrence and Dissent of Member Florence Rooney:


I join with Ms. Ostrom to form the majority opinion that under AS 23.30.095(a) Employee changed physicians more than once without Defendants, approval.  Accordingly, I find Defendants are not liable for medical and related benefits incurred as a result of Dr. McCord's treatment.


Regarding Employee's claim for TTD benefits before his surgery, I dissent from the majority's opinion.  I would defer ruling on this issue.  To determine whether there was objectively measurable improvement in his condition from the surgery, I would use our authority in AS 23.30.110(g) to have Employee examined by our choice of physician.  After his current condition was rated using the American Medical Association's Guides to the Evaluation of Permanent Impairment.  I would then determine whether there was objectively measurable improvement in Employee's condition from the surgery.



 /s/ Florence Rooney         


Florence Rooney, Member

Concurrence and Dissent of Board Member Clifford Koivisto:


I join with Ms. Ostrom to form the majority's opinion regarding Employee's claim for TTD benefits, and the attorney's fees award.  However, I dissent from the majority's opinion  regarding Employee's claim for medical and related benefits resulting from his treatment by Dr. McCord.  I do so for several reasons.


First, I believe due process and fundamental fairness require that the law state the penalty for failure to comply with a statutory requirement.  I do not believe we have the authority to impose a penalty, particularly such a harsh penalty, on an ad hoc basis.  If we have authority to impose a penalty on a case-by‑case basis, under the facts of this case, I believe denial of payment of only Dr. McCord's charges is sufficient punishment.  Given the excellent result Employee enjoys, I believe the charges from the hospital, the laboratory fees, travel expenses, and other related medical benefits should be awarded.


Second, I believe implicit in the law is the requirement that the insurer deal reasonably and fairly with the injured worker in granting or withholding its consent to a change of physicians.  For example, assume an employee has already changed physicians once, and then his second choice of physician dies.  Under the law as interpreted by the majority in this opinion, if the employee selects another physician to treat him without obtaining the insurer's consent and the insurer refuses to give its consent, we are unable to order the insurer to pay for the reasonable and necessary medical treatment for a compensable injury.


I believe the majority overlooks an important portion of AS 23.30.095(a) in concluding that Employee is not entitled to the medical benefits requested.  AS 23.30.095(a) also provides:


The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine. . . . for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee.


The legislative history indicates the purpose of the 1988 amendment to section 95(a) was to "prevent abuse of frequent physician changes, with its resultant costly over treatment, by those seeking opinions to support their claims.  I find Employee saw Dr. McCord, not to seek an opinion to support his claim, but to obtain relief from his injury.  Even if Dr. McCord was his third choice of physician, I do not find evidence of frequent change or an abuse of the right to change physicians given the results in this case.  Certainly, it cannot be said that Dr. McCord provided "costly overtreatment" in light of the results. If anything, Employee received costly under treatment from his previous physicians.


Given the statutory mandate that the employer "shall" furnish treatment for the period "which the nature of the injury or the process of recovery requires," I conclude we can consider whether Dr. McCord's treatment was for the nature of the injury or the process of recovery.  I find the evidence supports the conclusion that Dr. McCord's treatment was for the process of recovery.  I would conclude that under AS 23.30.095(a) Employer "shall" pay for Dr. McCord's treatment, even if Employee changed physicians more than once without Defendants, approval.


Third, I find Employee did not change physicians more than Once.  I agree with the majority that he designated Dr. Spaulding as his attending physician.  However, I find Dr. Spaulding's recommendation that he see an orthopedic specialist was a referral.  I do not believe it is necessary that the physician specify a specialist by name to qualify as a, "referral" under the law.  Therefore, Employees treatment by Dr. Lindig did not constitute a change in physicians.


I find Defendants accepted Employee's change of physicians to Dr. James.  I find Defendants arranged for Employee to follow the treatment recommended by Dr. James.  Defendants knew of their right to require Employee to seek their written approval in order for him to change to Dr. James.  I find they knowingly waived that right when they made the arrangements for Employee to follow Dr. James' instructions and the arrangements for him to return to Anchorage for follow‑up treatment by Dr. James.


Clearly, Dr, James referred Employee to a specialist, Dr. Voke.  Dr. Voke in turn, referred Employee back to Dr. James.  Thus, that change, was permitted under AS 23.30.095(a) without Defendants' consent.


I find Employee sought a second opinion from Dr. Kralick.  He did not receive treatment from Dr.  Kralick.  Therefore, there was no change in his attending physician.  He appropriately paid for this expert opinion himself.


Based on these findings, I conclude Dr. McCord was Employee's first change of attending physicians.  Under AS 23.30.095(a), Defendants are liable for Dr. McCord's charges as well as the other medical charges relating to the surgery performed by Dr. McCord.


Fourth, even if Employee changed physicians more than once without Defendants' approval, I believe the principles stated in Bringmann still apply despite the 1988 amendment to AS 23.30.095(a). When an injured worker demonstrates that adequate medical treatment is not available in this state, the employer is required to pay for medical treatment that must be obtained in another state.


Dr. McCord is board certified as an orthopedic surgeon.  He performs only back surgery.  He has won an award f rom the American Orthopedic Association and from the North American Spine Society for research.  He has been recognized by the Federal Drug Administration to perform experimental surgeries f or study purposes.  In this case he was not performing an experimental type of surgery.  Instead, I find the type of surgery Dr. McCord performed was reasonable, and was not available in Alaska.  I would find the medical treatment in Alaska was not adequate for Employee's particular type of injury.  Accordingly, under AS 23.30.265(20), I believe Employee is entitled to the transportation charges to the nearest point where adequate treatment is available.  The only evidence in the record is that Dr. McCord is the nearest physician able to perform the type of surgery which improved Employee's condition.  Therefore, I would award Employee's transportation costs to Tennessee.



 /s/ Clifford Koivisto      


Clifford Koivisto, Member

RJO:rjo


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of John M. Smythe, employee / applicants v. NANA Oilfield Services, employer; And Alaska National Insurance Co. Insurer/defendants; Case No.9111903; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, this 22nd day of December, 1994.



Charles Davis, Clerk
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     �We agree with the dissent's analysis that an employer can waive the right to require written approval of Employee’s change of physicians.  We agree with the dissent's opinion that Dr. James became Employee's treating physician with Defendants' approval; Dr. James was not his third choice of physicians.







