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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JOHN SMITH,
)



)


Employee,
)



)
DECISION AND ORDER

MICHAEL JENSEN, 
)



)
AWCB Case No. 9205429


Applicant,
)



)
AWCB Decision NO. 94-0326


v.
)



)
Filed with AWCB Anchorage

CAL WORTHINGTON FORD,
)
December 22, 1994



)


Employer,
)



)


and
)



)

INDUSTRIAL INDEMNITY,
)



)


Insurer,
)


  Defendants.
)

                                   )


We heard the applicant's claim for payment of his attorney fees and legal costs on October 21, 1994, in Anchorage, Alaska.  Applicant attorney Michael Jensen ("Applicant") represented himself.  Attorney Trena Heikes represented the defendants Cal Worthington Ford and its insurer industrial Indemnity ("Employer").  We issued an Interlocutory Decision and Order on November 28, 1994.  John Smith v. Cal Worthington Ford, AWCB No. Unassigned; Case No. 9205429 (November 28, 1994)(Smith 11).  In that decision, we requested additional information in order to make a final determination of attorney fees.


After that decision, Designated Chair Patti Bailie resigned, and another Designated Chair has been assigned to this case.  The record for this decision closed on December 16, 1994 when we next met after the time expired for filing of pleadings.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

In the November 28, 1994 interlocutory order, we awarded the applicant attorney fees.  However, we determined that the applicant must submit more information before we could determine the amount of attorney fees the employer must pay.  We found two issues that had yet to be decided. 1) the determination of the hourly rate; and 2) the determination of a reasonable amount of hours expended.  We found that prior to ruling, we needed more detailed itemization of the character and extent of the work performed by the attorneys and paralegals in this matter.  We also found that we could not make a determination of an hourly rate for attorney fees until the applicant had submitted an affidavit of experience, skill and efficiency.

A.
The Determination of the Hourly Rate.


In determining the applicant's hourly rate for an award of attorney's fees, we must consider the applicant's "experience, skill and efficiency" and the "substantial disparity between the 

amounts paid to the attorneys of employers and employees."  Lovick v. Anchorage School District,  AWCB Decision No. 91‑0017 (January 22, 1991).


In considering the applicant's experience, skill and efficiency, we find that he has practiced law for over fourteen years and has practiced worker's compensation and injury law exclusively in Alaska for over 10 years.  He has attended numerous continuing legal education classes devoted to his field.  He received compensation of $175.00 per hour in numerous prior board decisions and court appeals.  He has also provided sufficient evidence to demonstrate that other attorneys in the field are receiving similar compensation. in addition, the applicant has attested that his practice is compensated in a contingent nature.


Because the applicant possesses a high degree of experience and skill and worker's compensation employees attorneys have the uncertainty of a contingency rate, we conclude that an hourly rate of $175.00 is reasonable for the applicant.  This conclusion is supported by the fact that both the superior and supreme courts have also found that an hourly fee of $175.00 was reasonable in awarding the applicant attorney fees.


We note the discrepancy in the hourly fee charged by the applicant's paralegal.  In the Affidavits of Attorney Fees filed by the applicant in March of 1994, the paralegal was billed at $75.00 per hour.  In the more recent affidavit, the paralegal is billed at $80.00 per hour.  This increase of $5.00 per hour is added to the paralegal costs prior to March of this year.


We find the paralegal fees of $75.00 per hour reasonable.  In making this determination, we rely on the applicant's exhibits.  We take particular note of Exhibit D to Employee's Response to Interlocutory Decision dated December 7, 1994 (p.4), which lists a number of paralegals with a billing rate of $75.00 per hour.  Accordingly, the employer shall pay paralegal costs based on this hourly rate.

B.
The Determination of the Reasonable Amount

AS 23.30.145 provides in pertinent part:


(b) if an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


Further, 8 AAC 45.180(d)(2) states:


(2)In awarding a reasonable fee under As 23.30.145(b) the board will award a fee reasonably commensurate with the actual work performed and will consider the attorney's affidavit filed under (1) of this subsection, the nature, length, and complexity of the services performed, the benefits  resulting to the compensation beneficiaries from the services, and the amount of benefits involved.


We found, in the November 28, 1994 interlocutory order in this case, that the fee was "an extraordinary fee request for an ordinary case."  Id. at 8.  We then determined that reasonable fees will be awarded for those issues upon which the employee prevailed.  We listed benefits the employee originally claimed, and then noted the benefits in which the employee was successful and the benefits in which he waived as a result of the settlement.  Since the employee prevailed in approximately 50% of his claim, we shall view the reasonableness of attorney fees for those claims.


In finding the reasonableness of attorney fees, we must discuss the nature, length and complexity of this case.  The case, although ordinary, had a number of discovery issues that took many hours of attorney time.  These issues caused the matter of the claim to become more contentious.  These issues also prolonged the length of services in this case. since both parties contributed to this additional time, we will not penalize the applicant.  Rather, we will base our award of fees on the claims in which he prevailed.  We, therefore, will grant the attorney fees the applicant requested on the claims in which he prevailed.


We note that the applicant has a few discrepancies in his affidavit of attorney fees. in the March 9, 1994 and March 15, 1994 Affidavit of Attorney Fees, the applicant expended a total of 12.9 hours between January 4, 1994 to March 15, 1994.  In the December 7, 1994 Affidavit of Attorney Fees, applicant had an additional 8.20 hours in attorney fees for this same time period.  In Employee's Response to Interlocutory Decision, the applicant stated that the balance of attorney's fees and costs relating solely to the issue of the Protective Order were $3,997.00. This figure coincides with the affidavits filed earlier in this year.  We will subtract the additional 8.2 hours from the applicant's attorney fee request.  With this subtraction, the attorney hours total 67.5.


We find that the applicant should receive 50% of the attorney fees.  Since 50% of 67.5 hours equals 33.75 hours, the fees are $5,906.25. We further find that the applicant should receive 50% of paralegal costs.  We find 50% of 25 equals 12,5 hours, for a total of $937.50.


In Smith II, we recognized the obstructionist and uncooperative attitude adopted by both parties regarding the release issue.  We trust both parties' attorneys will work more cooperatively in the future.


ORDER

The employer shall pay the applicant $5906.25 in attorney fees, and $937.50 in paralegal costs.


Dated at Anchorage, Alaska this 22nd day of December,   1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna               


Patricia Huna, 



Designated Chairman



 /s/ Patricia Vollendorf         


Patricia Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Michael Jensen, employee; Michael Jensen, applicant v. Cal Worthington Ford, employer; and Industrial Indemnity, insurer/defendants; Case No. 9205429; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, this 22nd day of December, 1994. 



Janet Carricabura, Clerk
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