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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

KAREN DIEBAG,
)



)


Employee,
)
INTERLOCUTORY 


  Respondent,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9326921



)

CITY AND BOROUGH OF SITKA,
)
AWCB Decision No. 94-0331



)


Employer,
)
Filed with AWCB Juneau



)
December 30, 1994


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Petitioners.
)

                                   )


We met in Juneau an 13 December 1994 to decide Employer’s petition for a new Board‑ordered independent medical evaluation (Board IME).  Employee is represented by attorney Michael J. Jensen.  Petitioners are represented by attorney Robert J. McLaughlin.  We closed the record and concluded our deliberations on 13 December 1994.


ISSUES

1.  Should the Board IME performed by Morris R. Horning, M.D., be stricken and Employee referred for another examination?


2.  Must Employee attend a second Employer's medical  evaluation (EME)?


3.  If Employee must attend the EME, are Petitioners  responsible for the cost of her husband accompanying her on the trip.


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

Employee is a 46‑year‑old woman with degenerative disk disease.  Employee worked for Employer as a housekeeper until 7 December 1993 when she slipped while mopping a floor, injuring her back.  At the time of injury, she had been on the job for only a short time after recovering from another workers' compensation injury involving a chest muscle.


On 8 April 1994 Employee requested a Board IME under AS 23.30.095(k)
 due to a difference of opinion between her physician, Donald R. Lehman, M.D.,
 and Bruce E. Bradley, Jr., M.D., who performed an EME.
  Defendants agreed that a medical dispute existed which warranted a Board IME. (Preharing Conference Summary, 13 June 1994.)  On 21 July 1994 Workers' Compensation Officer Betty Johnson wrote to Dr. Horning, notifying him he had been selected to conduct the Board IME.


Petitioners requested a postponement of the Board IME until medical evidence could be obtained about Employee's 1992 automobile accident.
 (See, Prehearing Conference Summary of 8 August 1994.) The same day, Workers' Compensation Officer Betty J. Johnson wrote to Dr. Horning, asking that he delay his written report until he had reviewed the additional medical records from Employee's automobile accident.


On 11 August 1994, before receiving the additional medical records, Dr. Horning conducted the Board IME and issued his report.  At the examination, Employee complained of left back pain and pain and numbness in her left leg.  Dr. Horning found that Employee had a "L4‑5 disc injury with significant protrusion producing left lumbosacral radiculopathy" which is "directly related" to Employee's 7 December 1993 injury at work.  Dr. Horning also found diffuse degenerative spondylosis in the lumbar spine which existed before the 1993 injury.


Dr. Horning recommended Employee receive an epidural steroid injection.  He described the procedure as treatment, but said it "would also be confirmatory in terms of this diagnoses He also recommended that an EMG be performed.  He said that a positive EMG would support his diagnosis that Employee has a work related L4‑5 disc injury, but a negative EMG would not rule out the diagnosis or affect the treatment approach.


Petitioners assert Dr. Horning's ability to render a truly unbiased opinion has been tainted as a result of having formed his opinion before he had all the medical evidence.  They request we do not consider Dr. Horning's opinion, and that we refer  Employee to another physician for a new Board IME.  Petitioners also request that we order Employee to attend a follow‑up EME to be performed by Dr. Bradley at the Seattle Orthopaedic & Fracture Clinic.


Employee asserts there is no basis for striking Dr. Horning's report or for not allowing him to complete the IME after he reviews Employee's old medical records.  Employee also asserts she should not be required to attend another EME performed by Dr. Bradley, but does not object to Dr. Bradley reviewing the medical evidence and issuing a new opinion.  If we require her to attend the second EME, Employee requests that Petitioners pay all travel costs, including the cost of having Employee's husband travel with her.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

New Board independent Medical Evaluation 


AS 23.30.095(k) provides:


  In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, a second independent medical evaluation shall be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of the examination and medical report shall be paid by the employer.  The report of the independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.  A person may not seek damages from an independent medical examiner caused by the rendering of an opinion or providing testimony under this subsection, except in the event of fraud or gross incompetence.


We find nothing in the Alaska Workers' Compensation Act, our regulations, or case law which indicates that Dr. Horning's report should be stricken, or that a new Board IME should be conducted by another physician.  Petitioners assert this situation is analogous to a party might seek disqualification of a judge or juror, under circumstances where the decision maker "has prematurely examined the record and improperly reached a preliminary conclusion. . . . "


We do not agree with Petitioners.  Based on our own experience, we are aware that physicians routinely re‑evaluate their opinions based on new medical information.  A rather involved process goes into the selection of highly qualified, experienced, and impartial physicians to serve as independent medical examiners. (See, 8 AAC 45.092.) Petitioners have not cited any conduct which demonstrates or even suggests that Dr. Horning is biased or has acted in bad faith.  We find nothing which makes us doubt Dr. Horning's impartiality, or his qualifications to fairly perform the Board IME.


We find that Employee's old medical records should be submitted to Dr. Horning for consideration, with a request that he re‑evaluate his previous opinion based on all the evidence, including the newly discovered medical evidence.  As a part of the cost of the examination, Petitioners are responsible for the cost of, and should authorize, any diagnostic procedures or tests which Dr. Horning determines to be necessary or helpful, and to which Employee is willing to submit.


If a dispute about Employee's claim is presented to us for resolution, we will consider all the medical evidence, including Dr. Horning's 11 August 1994 report, and the supplemental report he is to prepare after he has reviewed the newly discovered medical records.


Second Employer's Medical Evaluation

AS 23.30.095(e) provides in pertinent part;


The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer's choice authorized to practice medicine under the laws of the jurisdiction in which the physician resides, furnished and paid for by the employer.  An examination requested by the employer not less than 14 days after injury, and every 60 days thereafter, shall be presumed to be reasonable,and the employee shall submit to the examination without further request or order by the Board.  If an employee refuses to submit to an examination provided for in this section, the employee's right to compensation shall be suspended until the obstruction or refusal ceases, and the employee's compensation during the period of suspension may, in the discretion of the board . . . be forfeited.


Dr. Bradley examined Employee, at Petitioners' request, on 4 February 1994.  We find the follow‑up examination requested by Petitioners is more than 60 days after the last examination.  We are to presume that the request for the examination is reasonable.  AS 23.30.095(e).


Employee argues that Dr. Bradley has already physically examined her, it is unlikely he will change his opinion, and there is no reason for him to perform another examination.


We find Employee has submitted no compelling justification or excuse for her refusal to attend another examination by Dr. Bradley.  Other than the licensure and 60‑day frequency requirement, the Alaska Workers' Compensation Act does not restrict the employer's prerogative to have an employee examined by a physician of its choice.  We find the request for a follow‑up examination is reasonable, and find that Employee must attend a follow‑up examination by Dr. Bradley.


Employee has offered no justification for her request that Petitioners pay for Employee's husband to travel with her to Seattle.  In addition, we find no medical evidence which indicates that Employee needs assistance with travel.  Accordingly, we deny Employee's request that Petitioners pay for Employee's husband to travel with her.


ORDER

1.  The petition to strike Dr. Horning's 11 August 1994 Board IME report is denied and dismissed.  Employee's old medical records shall be submitted to Dr. Horning for his review and reconsideration of his previous opinion.


2.  Employee shall submit to another examination by Dr. Bradley. 


3.  Petitioners are not responsible for the cost of Employee's husband accompanying her when she travels to Seattle.


Dated at Juneau, Alaska this 30th day of December, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ L.N. Lair                 


Lawson N. Lair, 



Designated Chairman



 /s/ Nancy J. Ridgley          


Nancy J. Ridgley, Member



 /s/ Paula J. Wilson           


Paula J. Wilson, Member


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Karen Diebag, employee / respondent; v. City and Borough of Sitka, employees and Alaska National Insurance Co., insurer / petitioners; Case No. 9326921; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 30th day of December,  1994.



Bruce Dalrymple

SNO
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     �	AS 23.30.095(k) provides in pertinent part:





	  In the event of a medical dispute regarding determination of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, a second independent medical evaluation shall be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of the examination and medical report shall be paid by the employer.


     �See Dr. Lehman's letter of 25 May 1994 in which he states Employee is medically stable, and his letter of 6 April 1994 which states Employee is unable to work due to pain.


     �See Dr. Bradley's report of 24 February 1994 in which he concluded Employee is medically stable, that she is capable of returning to work at her regular job, and that she sustained no permanent impairment to her back as a result of her 7 December 1993 injury.


     �Our file contains medical records from Herbert J. Goldston, M.D., and Gary L. Schillhammer, M.D., which indicate that Employee was involved in an automobile accident on 22 February 1992.  Employee reported her automobile was broadsided in the passenger door and she hit the left side of her head on the side of the car.  Employee complained of headaches, memory problems, sensitivity to noise, dizziness, and neck pain.  A Smallwood objection [see 8 AAC 45.900(a)(11)] has been entered to the reports of Drs. Goldston and Schillhammer.


     �Dr. Bradley first examined Employee on 4 February 1994.  Employee refused to attend a follow-up examination which Petitioners had scheduled for 17 November 1994.







