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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DIANE M. SMITH,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 9218380


v.
)



)
AWCB Decision No. 94-0333

SEA GALLEY RESTAURANT,
)



)
Filed with AWCB Anchorage


Employer,
)
December 30, 1994



)


and
)



)

RELIANCE INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                   )


On November 4, 1994, we started the hearing on the employee's claim for temporary total disability benefits, permanent total disability benefits, permanent partial impairment benefits, medical expenses, and attorney's fees.  The employee is represented by attorney Darryl L. Jones.  The employer and its insurer are represented by attorney Trena L. Heikes.  The hearing was continued because of the lack of time to complete it on November 4, 1994.


One of the issues raised at the hearing was whether a second independent medical evaluation should be conducted under AS 23.30.095(k) because there is a dispute regarding a permanent partial disability rating.  We agreed to address this issue before the hearing resumed.


SUMMARY OF THE MEDICAL EVIDENCE
The following facts are not in dispute:


1. On September 11, 1992, the employee was seen by R.R. Waldroup, D.C., who diagnosed;


A marked subluxation complex of the lumbopelvic spinal segment, accompanied by a lumbar nerve radiculitis, sprain/strain disrelationship of lower cervical vertebral segments with resulting embarrassed motoricity and foramina encroachment with resulting extension neuralgia in the form of a shoulder, arm, hand syndrome, and recurring headaches.


2.  Dr. Waldroup referred Smith to J. Michael James, M.D., and, after performing an examination, taking a history, and reviewing x‑rays, it was his impression on December 9, 1992: "1.  Thoracic and lumbar back pain, probably on the basis of strain superimposed upon degenerative disc disease.  2. I cannot exclude a thoracic disc, given the pattern of pain.  3. I cannot exclude a possible healed fracture of the ribs on the right side.  4. There is no evidence of radiculopathy today."


3.  After examining a magnetic resonance image study on December 16, 1992, Dr. James reported: "This demonstrates evidence of a herniated nucleus pulposus at Tll‑12 to the left and a small herniated nucleus pulposus of L4‑5 to the right.  I believe this accounts for her persistent back pain."


4.  In a report dated January 25, 1993, Dr. James stated that because Dr. Waldroup felt the employee had fibromyalgia and asked for his assistance, he prescribed amitriptyline.  He noted he was unable to appreciate the tender areas necessary to define this process and thought her symptoms were probably associated with the herniated nucleus pulposa.  Dr. James stated her condition was work‑related.


5.  In a report dated February 12, 1993, Dr. Waldroup stated he had performed tests to determine whether Smith had fibromyalgia and had asked Dr. James for his opinion in this regard.  He also noted that if the medication Dr. James prescribed did not help the employee's condition, he would refer her to Janice M. Kastella, M.D., a necrologist and psychiatrist. 


6.  In a report dated February 22, 1993, Dr. James noted that amitriptyline had been unsuccessful and it was discontinued.  He recommended epidural blocks to delineate some of the issues of root inflammatory reaction contributing to Smith's back pain.  He felt surgery was not indicated.


7.  Upon Dr. Waldroup's referral, the employee was seen by Dr. Kastella on March 3, 1993.  She found normal strength, reflexes and gait on examination.  Her impression was "myofascial neck and low back pain that is widespread enough to consider fibrositis." Because of the employee's complaint of widespread myofascial neck and low pain, Dr. Kastella prescribed Desyrel, an antidepressant.


8.  On March 6, 1993, at the employer's request, the employee was evaluated by Bryan Laycoe, M.D. and Scott Fechtel, D.C. They diagnosed a back stain which had resolved, degenerative joint disease of the spine, and fibromyalgia.  The doctors believed the employee would be medically stable within 60 to 90 days, and she would be able to return to usual work without any permanent impairment.  They recommended an exercise program and gradual weaning of medication and chiropractic treatment.


9. On March 10, 1993, Dr. Waldroup reported the employee's spinal misalignment had been corrected.


10.  By April 22, 1993, Dr. Waldroup released the employee to work in a modified hostess position.  To facilitate this, he recommended a work‑hardening program.


11.  The employee was reevaluated by Dr. James on May 12, 1993.  According to his notes, she exhibited numerous significant inconsistencies on direct examination.  His impression after examination was:


A.  Thoracolumbar back pain, at least a portion of it being discogenic in origin.


B.  No clear radicular signs noted.


C.  Neck pain of soft tissue origin.  This is a new complaint.  I don’t believe it is related to her initial problem, although it seems to be folding into the process.  There is no evidence of radiculopathy.


D.Depression.


E.  Psychological overlay, to account for the degree of disability as well as the non-anatomic sensory deficits involving the right arm and leg.

After discussion chronic pain with the employee and her husband, he recommended a epidural block, psychological counseling, amid a six to eight week progressive reconditioning and work hardening program with Body Ergonomics and Rehabilitation, Inc. (B.E.A.R.) . The doctor noted the employee had elected to seek care under his direction.


12.  On June 11, 1993, Dr. Waldroup released the employee from his care.


13.  On July 23, 1993, Dr. James performed a B‑200 back evaluation.  The B‑200 demonstrated gross symptom magnification on the employee's part, her range of motion planes were invalid, she refused to participate in dynamic testing and her Jamar Dynamometry findings were non‑physiologic.  Based on the employee's voluntary box lifting of 40 pounds, he felt she could left at least in excess of 20 pounds.


14.  On July 28, 1993, Dr. James found the employee medically stable, not in any need of further medical treatment, and released her to modified work which was scheduled to gradually increase to full time work as a hostess within six weeks.


15.  while visiting in Arizona, the employee saw Oscar S.

Gluck, M.D., an rheumatologist, on September 10, 1993.  His diagnosis was "Classical fibromyalgia."  He felt the employee was quite impaired and disabled, and she was not capable of returning to work until the fibrositis was better controlled.


16.  Upon her return to Anchorage, the employee saw Glenn A. Ferris, M.D., on September 30, 1993.  The doctor felt she was

suffering pain from fibromyalgia with significant pain.  He believed the employee's might lessen to some extent, but it was highly unlikely she would employable again.  He suggested pain control theory, stress reduction management, and biofeedback.  The doctor prescribed anti‑inflammatory and anti‑depression medication.


17.  The employee resumed her treatment with Dr. Waldroup between October 4, 1993 and November 24, 1993, during which time she received nineteen treatments.


18.  With the agreement of both parties, the employee was reevaluated by Dr. Laycoe on December 17, 1993.  He gave her a nine per cent permanent partial disability rating under the American Medical Association Guides to the Evaluation of Permanent Impairment.


19.  With the agreement of both parties, the employee was reevaluated by Dr. Kastella on January 12, 1994.  Because of a possible carpal tunnel syndrome, the doctor referred the employee to Kenneth Pervier, M.D., for nerve conduction velocity studies.  Although these studies revealed a slight drop in conduction velocity, Dr. Pervier found them of no clinical significance.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The employee contends she is entitled to a second independent medical evaluation under AS 23.30.095(k) because there is dispute over a permanent partial (PPI) rating.


AS 23.30.095(k) states in part:


  In the event of a medical dispute regarding determinations of . . . degree of impairment, . . . between the employee's attending physician and the employer's independent medical evaluation, a second independent medical evaluation shall be conducted by a physician or physicians selected by the board . . . .


The only PPI rating reflected in the record is Dr. Laycoe's nine per cent rating given in December 1993.  Dr. Laycoe is the employee's independent medical evaluator.  We do not find a PPI rating by the employee's attending physician.  Accordingly, there is no medical dispute regarding this issue.  Consequently, the employee's; request for the second independent medical evaluation in question must he denied and dismissed.


ORDER

The employee's request for a second independent medical evaluation regarding a PPI rating is denied and dismissed.


Dated at Anchorage, Alaska this 30th day of December, 1994.



ALASKA, WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder          


Russell E. Mulder, 



Designated Chairman



 /s/ Patricia A. Vollendorf     


Patricia A. Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Diane M. Smith, employee / applicant; v. Sea Galley Restaurant, employer; and Reliance insurance Co., insurer / defendants; Case No. 9218380; dated and filed in the office of the Alaska Workers' Compensation

Board in Anchorage, Alaska, this 30th day of December, 1994.



Janet Carricaburu, Clerk
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