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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

KEVIN B. CARMACK,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 9201469


v.
)



)
AWCB Decision No. 94-0334

FAIRBANKS NORTH STAR BOROUGH
)

  SCHOOL DISTRICT,
)
Filed with AWCB Anchorage

    (Self-Insured)
)
December 30, 1994



)


Employer,
)


  Defendant.
)

                                   )


We heard this claim for benefits on November 17, 1994, in Fairbanks, Alaska.  The employee was present and was represented by attorney Robert A. Rehbock.  The employer is represented by attorney Ann S. Brown.  One of the employer's witnesses was unexpectedly unavailable.  We kept the record open for two weeks to allow the employer the opportunity to decide if a deposition would be taken.  On November 29, 1994, the deposition of Timothy J. Biggane was filed.  We closed the record December 8, 1994 when we next met after the deposition was filed.  This claim was heard by a two‑member panel, which is a quorum under AS 23.30.005(f).


ISSUES

1.  Whether the employer is liable for past medical bills for the employee's treatment.


2.  If so, whether the employee is entitled to reasonable attorney's fees and costs.


EVIDENCE SUMMARY

On January 24, 1992, the employee injured his knees during the course and scope of his employment with the employer.  The employee began seeing Cary Stephan Keller, M.D., on January 27, 1992. (Dr.  Keller, August 10, 1994 Dep. at 5).  The employee's pain increased considerably in January of 1993, and Dr. Keller performed arthroscopic surgery on the employee's left knee. (Id. at 12‑14).  After surgery, the employee returned to a high degree of function and physical performance, and received a full work release without restrictions on June 24, 1993.  (Id. at 16‑17).


The employee worked for Fairbanks Pumping and Thawing from August, 1993, until February, 1994. (Kevin B. Carmack, June 9, 1994 Dep. at 29‑30).  The employee bumped his left knee on November 22, 1993, while crawling under a trailer, thawing out pipes.  (Id. at 42).  At the hearing, the employee testified that the actual contact to his knee was very slight, that he simply brushed his knee past a rock while crawling slowly under the trailer.  The employee testified he was wearing protective knee pads at the time he brushed his knee.  The employee also testified that his knee has had since his 1993 surgery a sensitive spot that causes considerable pain, similar to hitting a "funny bone." During the employee's June, 1993 deposition, the following exchange occurred between the employee and the employer's counsel:


Q.  What prompted you to go to the doctor?


A.  Just the way ‑‑ like I said, before there was a tingling in my leg that if you rub one side of it, I can feel it on the other side.  It's a nerve, and it goes across that other tendon.  


  If you push on it with your finger, it's just like hitting your funny bone.  And because it just wasn't right ‑‑ he said it would go away in six months, that tingling  and stuff, the feeling ‑‑ I wanted to go have it checked.


Q.  Because you expected it to be gone by then?


A.  It should have been gone at least by what he said after surgery.


Q.  Now, had you experienced this phenomenon prior to November '93?


A. Yes.


Q. Ever since surgery.

(Id. at 47‑48).


The employee corroborated his deposition testimony at the hearing.  As Dr. Keller was unavailable, the employee was seen by Dr. Keller's assistant on November 22, 1993.  The employee was later seen by Dr. Keller on January 25, 1994.  The employer has controverted these medical bills as it deems them related to the November 22, 1993 incident.  The employer asserts the last injurious exposure rule as a defense to the liability for these outstanding hills.


During Dr. Keller's August, 1993 deposition, the following exchange occurred between the doctor and the employer's counsel:


Q.  Now, is this incident where he hit his knee and had increased symptoms ‑‑ is this in your mind an exacerbation of symptoms where the symptoms increased, but this  was a temporary increase.  And, at some point, Mr. Carmack would have gone back to his regular injured knee condition that you first consulted him for in January, '92?


A.  I would expect that to have occurred.


Q.  In your mind, is this a permanent aggravation of his knee condition?


A.  I would not expect that.  Certainly, since we don't have any further follow‑up after the 25th of January, I can't say for sure how he did after that, but I certainly would not expect any permanent aggravation based on that injury.


Q.  So, in your mind and it's your  opinion that this is a temporary period of aggravation that was prompted by the incident where he hit his knee while he was working for Fairbanks Pumping and Thawing?


A.  That's valid, yes.

(Dr.  Keller Dep. at 21‑22).


During cross examination, the following exchange occurred between Dr. Keller and the employee's counsel:


Q.  Yes, Doctor, the underlying condition is the same before and after the November bump on the knee, right?


A.  Yes.


Q.  And is there a remaining underlying condition in Mr. Carmack, something which the bump on the knee can‑exacerbate?


A.  Yes.


Q.  And what is that condition as it existed in Mr. Carmack before the bump in November of 193?


A.  Patellofemoral chondrosis.


Q.  Mr. Carmack has described that up until his injury of ‑‑ rather, since his injury and since the surgery for that injury of 192, that he has had persistent pain in his knee when he bumps it or when a certain area is touched or pressure is put on a certain area around the knee.


    One example is when he bumped his knee at work and that other examples occurred to him.  Would such a presentation by Mr. Carmack be consistent with the remaining condition that Mr. Carmack has?


A.  Yes.


Q.  And when Mr. Carmack was released in June as medically stationary, did you anticipate that he would ever follow up with you again?


A.  Yes.  That would be appropriate.


A.  It looks like our discussion on June 24,  '93, led to the decision between the two of us that he would refer to just follow‑up depending upon his symptom level rather than making an appointment.


    Generally what I do at that point is suggest that we get together in several months, but occasionally a person prefers not to make a specific appointment.  We agree together that if there is any difficulty, that they will be sure to contact me so that we can get together.


    So, the way we left it‑at the end of the appointment on 6/24/93 is that he 
would follow up as needed depending upon his symptom level.

(Id. at 22-23).


Q.  Right.  And in looking in hindsight that the fact that the incident of the rock only became focused or mentioned in January of 1994, months after it occurred, would it be consistent with what Mr. Carmack presented, that he was presenting the incident of having had the increase of pain from the rock some months earlier as an example of the kind of problem he was having?


A.  Well, for sure, this is a patient who has increases and decreases in his symptoms from time to time, and there is a pattern to the sorts of things that makes the symptoms increase.  So, this is something he's well aware of, and that's part of why he sought additional visits. 


    It is true that hitting the knee on a rock is an example of one of the kinds of things which, over a period of time, can be expected to increase the  symptoms.  And it sounds when he hits the knee on the other things, that increases his symptoms, too. 


    In this particular case, my best understanding is that the increase in symptoms which he was experiencing at the time of the November 22nd, '93,  appointment probably was specifically related to that event of hitting the knee on a rock, but you're right in a more generalized understanding of the situation that  that's only one example of the kinds of blows to the knee that he experiences in daily records.


. . . . 


Q.  As far as the actual medical connection at this point, was there any indication medically that Mr. Carmack had worsened his knee condition by the bump in November, worsened in the sense of further deterioration or medical worsening, the distinction you made earlier in your testimony, as opposed to really symptomatic worsening?


A.  No, I don't thing so.  I think while there may have been a temporary increase in the symptom level that there was not any fundamental change in the diagnosis or any permanent aggravation or worsening of the extent of the diagnosis.

(Id. at 27‑30).


The November 22, 1993 physician's report was completed by Robert A. Wood, P.A.C., who examined the employee.  P.A. Wood noted during the November 22, 1993 examination the employee's symptoms last for "3‑4 minutes."  Dr. Keller's January 25, 1994  physician's report notes that the employee has "persistent PES Tendinitis w/ flare up."  No later medical reports appear in the record.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
1.  Smallwood Objection.


At the beginning of the hearing, the employee objected under Commercial Union Companies v. Smallwood 550 P.2d 1261 (Alaska 1976), to the introduction of the depositions of Cary Stephan Keller, M.D., taken November 15, 1994, and Cynthia Ruberg, taken November 16, 1994.  The employee's basis for objection was that he did not cross‑examine the witnesses because the employer subpoenaed them for a records deposition only.  We find the employee was given notice and opportunity to attend the record depositions.  Further, we find the oral testimony in both depositions pertains only to the records in each witnesses' possession.  Thus, we overrule the employee's Smallwood objection to the introduction of the Keller and Ruberg November, 1994 depositions.

II.  Liability for the November 22, 1993 visit to Dr. Keller.


The last injurious exposure rule adopted in Ketchikan Gateway Borough v. Saling, 604 P.2d 590 (Alaska 1979), applies when employment with successive employers contributes to an employee's disability.  Veco, Inc. v. Wolfer, 693 P.2d 865, 868, n. 1, (Alaska 1985).  This rule, combined with the presumption of compensability afforded by AS 23.30.120(a), imposes liability on the subsequent employer when a "preliminary link" between the disability and the employment is established. Providence Washington Co. v. Bonner, 680 P.2d 100 (Alaska 1984).  The court has instructed us that under this rule there are "two distinct determinations which must be made; (1) whether employment ‑with the Subsequent employer 'aggravated, accelerated, or combined with' a preexisting condition; and, if so, (2) whether the aggravation, acceleration or combining with is a 'legal cause, of the disability, i.e., substantial factor in bringing about the harm."  United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983).


An aggravation, acceleration or combining with, is a substantial factor in the disability if it is shown (1) that "but for" the subsequent employment the disability would not have occurred, and (2) the subsequent employment was so important in bringing about the disability that a reasonable person would regard it as a cause and attach responsibility to it. See State v. Abbott, 498 P.2d 712, 727 (Alaska 1971).  The court expressly adopted the "but for" test in a "last injurious exposure" rule context.  Fairbanks North Star Borough v. Rogers & Babler, 747 P. 2d 528, 533 (Alaska 1987),


AS 23.30.120(a) provides in part.  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


The evidence necessary to raise the presumption of compensability varies depending on the type of claim. “[I]n claim's based on highly technical medical consideration, medical evidence is often necessary in order to make that connection."  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981). in less complex cases, lay evidence may be sufficiently probative to establish causation.  Wolfer, 693 P.2d 312 at 871.


Once the presumption attaches, substantial evidence must be produced showing the disability is not work‑related.  Smallwood, 623 P.2d at 316.  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion. Kessick, 617 P.2d at 757.  There are two methods of overcoming the presumption of compensability: (1) presenting affirmative evidence showing that the disability is not work‑related or (2) eliminating all reasonable possibilities that the disability if work‑related. Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.  If the employer produces substantial evidence that the disability is not work‑related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


Dr. Keller testified the employee experienced a period of temporary aggravation to his knee condition on November 22, 1993. (Dr.  Keller Dep. at 21‑22).  We find that the employee sustained an injury while working for the employer, and that he may have aggravated that injury while working for Fairbanks Pumping and Thawing November 22, 1993.  We also find the employer has continued to allege a last injurious exposure defense.


In Behm v. Kodiak Island Hospital, AWCB No. 88‑0360 at 4 (December 20, 1988), we stated.  "It is well accepted that sharper consideration results when all potentially liable parties are represented.  By doing so here, we hope to focus attention on all potential issues raised . . . . "  We conclude that joinder is necessary for this specific issue.


Since we find Fairbanks Pumping and Thawing is a necessary party, we will not determine at this time liability for the November 22, 1993 visit to Dr. Keller's office.  We reserve jurisdiction to determine liability for the November 22, 1993 visit after Fairbanks Pumping and Thawing has been made a party to this claim.  AS 23.30.155(h).

III.  Liability for the January 25, 1994 visit to Dr. Keller.


In the present case, the employer contends it is not liable for the January 25, 1994 medical bill.  The employer asserts that bill was incurred as a result of the November 1993 incident.  We have ruled Fairbanks Pumping and Thawing is a necessary party before determining liability for the November 22, 1993 bill from Dr. Keller.  We will consider whether we can now determine if the employer is liable for the January 25, 1994, medical bill.


We have already determined the employer established a preliminary link between the employee's November, 1993 knee injury and his employment with Fairbanks Pumping and Thawing.  Having determined the presumption attaches to the last employer, we next consider whether the employee has presented substantial evidence to overcome it.


We find the employee's sensitive knee condition existed after the employee's 1993 surgery, and continues today.  The symptoms of pain surfaced during the employee's November 22, 1993 work shift with Fairbanks Pumping and Thawing.  However, we find his work did not permanently aggravate or combine with his injury existing from his employment with the employer (School District).  Further, we find his employment with Fairbanks Pumping and Thawing was not a substantial factor in the employee's decision to seek treatment with Dr. Keller on January 25, 1994.  We find the employee's symptoms of pain on November 22, 1993 lasted only three or four minutes.  We find Dr. Keller stated the November 22, 1993 incident may have caused a temporary increase in the symptom level, but there was no fundamental change in his diagnosis or any permanent aggravation or worsening of the condition.


Based on these findings, we conclude the employee has presented substantial evidence to overcome the presumption.  Consequently, the final question is whether the employee has proven all elements of his claim by a preponderance of the evidence.  Weighing the evidence produced to overcome the presumption against the evidence offered by the employer to raise it, we find the employer did not carry its burden of proof in this regard.


In addition to the facts discussed above overcoming the presumption, we find Dr. Keller testified the knee incident on November 22, 1993 probably related to the employee brushing his knee across the rock.  However, Dr. Keller also testified the underlying condition is the same as before the rock incident (Keller Dep. at 22‑23).  The rock incident was discussed on January 25, 1994 only as an example of the types of contacts that increased his symptoms.  He was not experiencing increased symptoms in January 1994. (Id. at 27‑30).  Accordingly, we find the employee's employment with Fairbanks Pumping and Thawing did not combine with the employee's pre‑existing condition to necessitate his January 25, 1994 visit to Dr. Keller.  We conclude the employer is liable for the January 25, 1994 visit.

IV.  Attorney's Fees.


The final question to be resolved is the employee's entitlement to attorney's fees and legal costs.  In his revised affidavit, Mr. Rehbock requests reasonable attorney's fees of $2,625.00 (17.50 hours x $150.00 per hour) and $822.38
 in legal costs.  This affidavit meets the requirements of 8 AAC 45.180(d)(1). 


The employer timely objected to the employee's attorney fee affidavit.  The employer argues that attorney's fees, if any, should be limited to the statutory minimum in AS 23.30.145(a).  The employer asserts the amount in controversy is minimal.


AS 23.30.145(b) states in pertinent part:


If an employer . . . resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.


On November 30, 1994, the employer filed an objection to the supplemental attorney's fees and costs, which the employee filed at the hearing.  The employer argued the additional charges were not accompanied by a fee affidavit.  On December 5, 1994, the employee filed a revised attorney's fee affidavit, seeking additional fees and costs billed after the hearing was concluded, and prior to the time the record closed on December 8, 1994.  There has been no objection to the revised attorney's fee affidavit.


We find the employer resisted paying benefits and the employee retained an attorney who was partially successful in prosecuting his claim.  Further, we have found the employer is liable for a portion of the benefits the employee sought.  Thus, we find the employee is entitled to reasonable attorney's fees and costs.


We considered the nature, length, and complexity of the services performed, the benefits resulting to the employee, and the amount of benefits involved as required by 8 AAC 45.180(d)(2).  We find the employer did not oppose the employee's revised attorney's fee affidavit.  We find the preliminary and procedural matters were highly contested, and consumed the majority of the hearing.  The employer's counsel attempted to introduce evidence of a criminal charge filed against the employee in Washington state, allegedly to attack the employee's credibility as a witness.  We quashed the evidence the employer intended to rely upon as it was irrelevant, and any probative value the evidence may have had was substantially outweighed by its highly prejudicial nature.  This issue consumed the majority of time at the hearing.  The employee was successful in securing payment of his January 25, 1994 medical bill, and successful in his petition to quash.


Based on our review of the time spent at the hearing and in the pleadings, we find 80% of the time billed accurately represents the amount of time the employee spent on the issues upon which he prevailed.  Thus, we conclude the Employer shall pay the employee's attorney fees in the amount of $2,100.00 ($2,625.00 x .80) and legal costs in the amount of $657.90 ($822.38 x .80).  We reserve jurisdiction to determine attorney's fees and costs associated with the November 22, 1993 medical bills.


ORDER

1.  We reserve jurisdiction to determine liability for the November 22, 1993 medical bills after Fairbanks Pumping and Thawing has been made a party.


2.  The employer shall pay the employee's medical bill for the January 25, 1994 visit.


3.  The employer shall pay the employee's attorney  $2,100.00 for attorney's fees and $657.90 for legal costs.


Dated at Anchorage, Alaska this 30th day of December, 1994.



ALASKA WORKERS’ COMPENSATION BOARD



 /s/ Darryl Jacquot           


Darryl L. Jacquot,



Designated Chairman



 /s/ Ray Kimberlin            


Ray Kimberlin, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Kevin B. Carmack, employee / applicant; v. Fairbanks North Star Borough School District (Self‑Insured), employer / defendant; Case No. 9201469; dated and filed in the office of the Alaska Workers' on Board in Anchorage, Alaska, this 30th day of December, 1994.



Brady D. Jackson, Clerk

SNO

�








     �The employer's May 9, 1994, Answer to Employee's Application for Adjustment of Claim, states: "The Employer/Adjuster specifically alleges that the Last Injurious Exposure rule is applicable to this case as it appears the employee was working for Fairbanks Pumping and Thawing, a different employer, when he was injured in November, 1993, hitting his knee on a rock while crawling with that last employer."


     �This figure represents 6.25 hours of paralegal work at $75.00 per hour ($468.75, and $353.63 in other necessary costs.







