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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DONALD POWELL,
)



)


Employee,
)
DECISION AND ORDER


  Respondent,
)



)
AWCB Case No. 8102910


v.
)



)
AWCB Decision No. 94-0335

KUSPUK SCHOOL DISTRICT,
)



)
Filed with AWCB Anchorage


Employer,
)
December 30, 1994



)


and
)



)

INDUSTRIAL INDEMNITY CO.,
)



)


Insurer,
)


  Petitioners.
)

                                   )


We heard this petition to dismiss the employee's claim under AS 23.30.100 and AS 23.30.105 in Anchorage, Alaska on December 2, 1994.  The employee appeared telephonically, and represented himself.  The employer and insurer are represented by attorney Karen L. Russell.  We closed the record at the conclusion of the hearing. 


ISSUE

Whether the employee's claim is barred by AS 23.30.100 or AS 23.30.105.


EVIDENCE SUMMARY

The employee testified he began working for the employer in the fall of 1978 as an assistant superintendent.  The employee asserts he was poisoned by some drug or other toxic substance during the fall of 1979.  He testified a rival educator, whom he suspected of being involved with illicit drugs, brought a cup of coffee to his office.  Shortly after consuming the coffee he began reacting negatively.  The employee described his symptoms as nervousness, and shakiness. (Powell September 14, 1994 dep. at 49).


The employee testified he believes he was drugged a second time by the spouse of the educator who gave him the original coffee.  He testified that during the first school board meeting during the fall of 1979 (September 28, 1979), the spouse provided him with a second cup of coffee.  He described symptoms similar to those experienced after the first incident as well as trouble thinking clearly and expressing his thoughts.  (Id. at 63).  The employee testified that, believing he had been drugged, he flew to Anchorage, Alaska to report the incidents to the FBI, He testified the FBI agents took a written and recorded statement, and arranged for an undercover agent to be placed in his district.  The "sting" operation never materialized.


The employee testified his symptoms continued and worsened.  He experienced loss of color vision, dizziness, loss of motor skills, loss of communication skills, and auditory as well as visual hallucinations.  The employee asserts his condition eventually resulted in losing his position with the employer.  On July 31, 1980, the employer terminated the employee.


During his deposition, the following exchange occurred between the employee and the employer's counsel:


Q.  Let me ask you one more question about the coffee thing.  What drug do you think it was?


A.  I don't know.  I've talked to some medical people since then and some psychologists.  Brunow Kapps in Anchorage, he told me he thought I had been given some LSD.


Q.  When did you talk to Mr. Kapps about it?


A.  I think that was in 1990.  I'm, trying to think which doctor it was.  Some of them said it sounded like poison toxicity. 


Q.  What did you think at the time in early 1980 after you left?


A.  I thought somebody had done something to me. I tried to call the Drug Administration, but when I would try to talk about it, I would get all choked up and have the stinging sensation and the jittery and trembling, and I just couldn't organize my  thoughts, how to express them.  In fact, as the years went on, I tried again in ‘83, I believe.  I made an appointment with the FBI in Beaumont, and I went down there, and ended up sounding like a nut, because I couldn't keep my thoughts organized.  And then I tried tape‑recording, but I couldn't really keep everything straight.  I tried to tell my whole story on a taperecording, and gave it to the Attorney General in Washington.  I never heard from any of those people.

(Id. at 77‑78).


The employee contacted an Anchorage attorney, Joe Josephson, in an attempt to get disability income in 1988.  During his deposition, the following exchange occurred:


Q.  So you were trying to get some sort of disability income because of your cognitive problems?


A.  Yes.


Q.  Did you think that these were due to this Coffee drinking still?


A.  Yes.  I think that my brain was damaged that day, because I've had trouble ever since, physical trouble and mental trouble.  I just haven't been the same.


Q.  The notes from South Central Counseling say, ". . . in 1983, he suffered a lot of physical problems which he claims affected his mental stability."  What were those physical problems.


A.  I don't remember a statement like that; but I told Glade Burch [sic] as much as I could remember from day to day about my experience at the Kuspuk School District.


Q.  Did you tell him about the cup of coffee?


A.  I believe I did.


Q.  So Josephson was helping you with sort of a suit or claim for disability benefits?


A.  Yes, at no cost.  I was broke, and he just tried to help me with a claim.

(Id. at 104‑105).


The employee is currently a principal for the Brookeland independent School District in Brookeland, Texas.  He was hired in the summer of 1991.  His supervisor, John Lynch testified telephonically at the hearing.  Mr. Lynch described the employee as articulate, diligent, flexible, and tireless in his efforts, among other accolades.  He stated the employee receives good to excellent evaluations consistently.  During Mr. Lynch’s deposition, the following exchange occurred between Mr. Lynch and the employer's counsel: 


Q.  Did your evaluation in the '93‑94 school year differ substantially from the first two evaluations?


A.  I'm going to speculate that it didn't.  I don't recall.  I'd have to look to be sure, but your question was "significantly," and I'm going to say no.


Q.  It didn't significantly change?


A.  No.


Q.  So in general, the '93‑94 school year when you evaluated him, you were very pleased with his performance?


A.  Yes.  I had no reservations for recommending him for continuing his employment.

(Lynch September 14, 1994 dep. at 22‑23)


Between 1980 and 1990, the employee held various educational positions receiving good recommendations and evaluations.  In addition, the employee was able to successfully complete credits toward his doctoral degree.  However, during the same time period, the employee did have destitute periods, living in a Salvation Army shelter, seeking disability benefits, and declaring bankruptcy.


Throughout the years, the employee has been seen by a multitude of doctors, psychiatrists, psychologists, and therapists.  He describes Joe W. Dickerson, M.D., A.A.F.P., of Jasper, Texas as his treating physician.  On April 8, 1994, Dr. Dickerson wrote to us on the employee's behalf.  In pertinent part, Dr. Dickerson's letter provides:


  [N]eurological disability was first diagnosed in the Fall of 1992.


  The disabling afflictions of Donald Powell were caused by ingesting some toxic substance or substances ...


  Donald Powell's brain did not receive enough oxygen to function competently between the Fall of 1979, and the treatment that began with the prescription and use of a BI‑PAP's machine in the Fall or Winter of 1992.


  Donald Powell has not been mentally competent enough to initiate a Workers' Compensation case. . . prior to his treatment for sleep apnea in 1992. . . . Donald Powell is 100% permanently disabled as a result of the injury that he received during the Fall of 1979 Kuspuk School District school board meeting and should not continue to attempt to work at gainful employment.


Prior to Dr. Dickerson's evaluation, the employee was referred to F. Donovan Crippen, ED.D., for extensive psychological testing.
  Dr. Crippen examined the patient on July 5, 1993 . In pertinent part, Dr. Crippen noted:


He constantly obsesses on his reports that he was drugged/poisoned while employed with the Kuspuk School System in Alaska.  Irregardless [sic], whether this constitutes a paranoid delusional system or not, his current psychological problems are acutely exacerbated when he is placed in a stressful environment.  There was no indications [sic] of any associational disturbance other than his constant fixation and references to the attempt made on his life while employed in Alaska.

(Dr.  Crippen July 5, 1993 report at 2).

In the recommendations section of his report, Dr. Crippen noted:


Mr. Powell should attempt to minimize his involvement in stress inducing environments as it is during these times that both his psychological and somatic symptoms are exacerbated.  The neuroleptics prescribed by James L. Boynton, M.D., appear to he diminishing the intensity of his perceptual distortions.  During these periods of partial remission, Mr. Powell should participate in weekly therapy sessions to explore the realistic facts concerning an attempt being made to his life while in Alaska and compare them to his reported perception of them.  The degree of legitimacy surrounding these is crucial to the resolution of his current Problems.

(Id. at 12).


The employee was also examined by Douglas M. Peterson, M.D., F.A.C.P., of the Mayo Clinic, Scottsdale, Arizona.  Dr. Peterson evaluated the employee on June 21, 1993.  In pertinent part, Dr. Peterson noted:


You were evaluated by Dr. T. Nelson of the Psychiatry Department.  Doctor Nelson noted a history of depressive episode[s] with unspecified anxiety.  He felt that your history in recent years is consistent with a psychotic depression.  He noted your sleep apnea history.  He also noted recent stress issues. . . . He suggested Prozac 20 mg. daily for six weeks and then reassess.  He suggested that you stay on Haldol for now in anticipation of your antidepressant trial.  He felt that it was difficult to say whether or not your are disabled at this time since you have not been treated for the depressive  syndrome.


  Your diagnoses for this visit include: (1) psychotic depression; (2) obstructive sleep apnea, treated; (3) labile blood pressure.


The employee was examined by T. Nelson, M.D., on June 23, 1993.  In pertinent part, Dr. Nelson noted:


  He is preoccupied with the issue of disability and receiving his back pay.  He repeated many times that he is here to find a physician who can do some "deductive reasoning" with respect to past events and the etiology of his problems.  He is involved in seeking disability and was recently stressed by having a bankruptcy process thrown out, when they learned that he was helping pay for his son's college.  This apparently had some connection with his returning to acting as an elementary and secondary school administrator in Texas.  He referred to having four or five doctors who have called him disabled, but apparently some of their opinion was not satisfactory for his lawyers.

(Dr.  Nelson, June 23, 1993 report at 1‑2).

Dr. Nelson's assessment of the employee was summarized in Dr. Peterson's June 28, 1993 report.


The employee was also seen by Richard J. Caselli, M.D., while in Scottsdale, Arizona, on June 23, 1993.  In pertinent part, Dr. Caselli noted:


  I understand he is currently preparing a Workmen's Compensation Disability case.


  He tells me that he carries a neurologic diagnosis of irreversible cognitive disability due to permanent brain damage.  No specific etiologic factor has ever been documented, although it appears that a guess has been rendered that perhaps he was intoxicated with some heavy metal back in 1979.  Heavy metals were not sought in his coffee, his body, and he did not develop either a typical gastrointestinal syndrome for arsenic poisoning or a peripheral neuropathy following the more common heavy metal intoxications, and it is unclear why heavy metals were singled out as the etiologic agent.  He, himself, has wondered whether there might be some alternative explanation such as a drug of some sort.

(Dr.  Caselli, June 23, 1993 report at 2).

Dr. Caselli continued:


  We do not know for a fact that Mr. Powell was intoxicated with anything, although I am perfectly willing to believe that his problems started back in the fall of 1979.  His current neuropsychological performances could theoretically result from his known condition of psychotic depression, neuroleptic use, and obstructive sleep apnea.

(Id. at 4).


Previously, the employee was seen by James L. Boynton, M.D., of Nacogdoches, Texas, on May 18, 1993.  The employee complained of hearing voices again.  In pertinent part, Dr. Boynton noted:


The most probable diagnosis at this point is that of 293.82 or Organic Hallucinosis secondary to several Anoxia secondary to Sleep Apnea.  On the other hand, he could be sufficiently depressed to have these symptoms as a result of a Major Depressive Disorder combined with a generalized Organic Brain Syndrome brought on by Cerebral Anoxia.

(Dr.  Boynton, May 18, 1993 report at 2).


In the employee's registration form for the Mayo Clinic, dated April 13, 1993, the employee signed his release of information as required.  After his signature, the employee added the following language to the form: "This illness and/or injury was the result of an on‑the‑job occurrence when I was [an] employee of . . . the Kuspuk School District during a Fall 1979 District School Board Meeting."


FINDINGS OF FACT AND CONCLUSIONS OF LAW 

AS 23.30.100(a) provides:


Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of injury or death to the board and the employer.

AS 23.30.100(d) provides in part:


Failure to give notice does not bar a claim under this chapter


  (1) if the employer (or his agent in charge of the business where the injury occurred) or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice;


  (2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given.


The Alaska Supreme Court has held that the 30‑day limitation serves a dual purpose: "[F]irst, to enable the employer to provide immediate medical diagnosis and treatment with a view to minimizing the seriousness of the injury; and second, to facilitate the earliest possible investigation of the facts surrounding the injury." Alaska State Housing Authority v. Sullivan, 518 P.2d 759, 761, (Alaska 1974), citing to 3 A.  Larson, Workmen's Compensation section 78.20 at 17 (1971).


The court has said AS 23.30.100 contains "an implied condition suspending the running of the statute until by reasonable care and diligence it is discoverable and apparent that a compensable injury has been sustained, Sullivan, 518 P.2d at 761.  (citation omitted).  The court has labeled this the "reasonableness" standard, and the test is whether the employee acted reasonably in not reporting an injury at the time it occurred.  Id. at 761‑762.


At the outset, we find the employee did not give notice within 30 days of his alleged injury.
  We find the employee gave the employer notice on August 10, 1993, when he filed the Notice of injury.  Clearly, this was several years after the alleged 1979 injury.   


We find, according to Dr. Dickerson's April 8, 1994 letter, that the employee knew of his diagnosed neurological disability in the Fall of 1992.
  Based on the employee's April 13, 1993, hand‑written Mayo Clinic registration form, we find the employee believed he had a condition which was related to his work for the employer.  Further, we find the employee failed to notify the employer within 30 days after he received his diagnosis.


Next, we must determine whether his failure to give timely notice to the employer may be excused under AS 23.30.100(d). We find AS 23.30.100(d)(1) inapplicable to the employee's claim.


Based on our observations of the employee at the hearing, we find he is an intelligent, articulate, capable, college‑educated individual.  Further, we find he is presently employed as a highschool principal, and receives good‑to‑excellent evaluations.  Thus, we conclude the employee's education, intelligence, and experience provided him with the skills to understand the procedural and technical requirements of our workers' compensation system.  We find that a reasonable person would have realized the cause and nature of the illness and its work‑connection when diagnosed.


We find the employer did not know, nor had any reason to know or suspect, that the employee was injured or that the injury was work related.  Thus, we conclude the employer did not know of the work‑relatedness of the illness until the report of illness was filed August 10, 1993.


The employer testified at the hearing that it would be prejudiced by trying to defend a claim fifteen years old.  While we do not necessarily agree that employers are always prejudiced by such a passage of time, we agree in this case based on the facts in the record.


We find no other satisfactory reason to excuse the failure to give timely notice.  Thus, we conclude there is no excuse for the late notice.  We find the employee's claim is barred 
For all the above reasons, we grant the employer's petition to bar the employee's claim under AS 23.30.100.  As we barred the employee's claim under AS 23.30.100, we need not decide whether the employee's claim is barred under AS 23.30.105.


ORDER

The employee's claim is denied and dismissed.


Dated at Anchorage, Alaska this 30th day of December, 1994.



ALASKA WORKERS’ COMPENSATION BOARD



 /s/ Darryl Jacquot            


Darryl L. Jacquot,



Designated Chairman



 /s/ Russell Lewis             


Russell Lewis, member



 /s/ Clifford Koivisto         


Clifford Koivisto, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Donald Powell, employee / respondent; v. Kuspuk School District, employer; and industrial indemnity Co., insurer / petitioners; Case No. 8102910; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, this 30th day of December,  1994.



Charles Davis, Clerk

SNO

�








     �Dr. Crippen administered the following tests: (1) Wechsler Adult Intelligence Scale-Revised (WAIS-R); (2) Peabody Picture Vocabulary Test (PPVT); (3) Wide Range Achievement Test (WRAT); (4) Bender Visual Motor Gestalt Test (BVMGT); and (5) Haptic Visual Discrimination Test (HVDT).


     �Accord, Morrison-Knudsen Co. v. Vereen, 414 P.2d 536, 537 (Alaska 1996).


     �We will assume, solely for the purposes of determining this dispute on the statute of limitations, that the employee sustained a compensable injury.


     �We find it is unnecessary for the purposes of this decision to address the issue of the employee's competency.  We accept Dr. Dickerson's evaluation as valid for purposes of this decision only.







