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SUSAN L. GUTHRIE,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9120623



)

SALMON FALLS RESORT,
)
AWCB Decision No. 95-0014



)


Employer,
)
Filed with AWCB Anchorage



)
January 26, 1995


and
)



)

EMPLOYERS INSURANCE OF WAUSAU,
)



)


Insurer,
)


   Defendants.
)



)


On January 4, 1994, we heard the employee's request for review of a November 17, 1994 determination by the Reemployment Benefits Administrator's Designee (RBA) that she was ineligible for reemployment benefits.  The employee was not present but participated and represented herself telephonically.  The employer was represented by George Youngclaws, the insurer's claims representative.  The record closed at the conclusion of the day's hearing.


ISSUE

Whether the RBA abused her discretion (AS 23.30.041(d) in finding the employee ineligible for reemployment benefits.


SUMMARY OF THE EVIDENCE

The employee timely requested an eligibility evaluation under AS 23.30.041(c) and the RBA selected Monique Hadley, B.S., to perform the evaluation (Id.).


On October 26, 1994, Hadley submitted her final eligibility report to the RBA.  (Hadley's Eligibility Evaluation/Closure Report dated 10/26/94).  In this report, Hadley stated in part:


Dr. Schlegel has returned job descriptions sent to him including all positions that the client has held within the last 10 years of which she meets the SVP (included with the DOT job description provided by the claimant as well as the employer).  Dr. Schlegel indicates that the claimant is unable, due to her injury to return to the following positions: waitress, bar tender and ticket agent.  He indicates that even with current restrictions, she is able to return to work as a travel agent.


On November 17, 1994, the RBA determined the employee was not eligible for reemployment benefits based on the information contained in Hadley's closure report of October 26, 1994.  (Letter from Deborah Torgerson, RBA Designee to Susan Guthrie dated 11/17/94).  In her determination, the RBA stated in part:


[S]he documented that your doctor has released you to return to work as a travel agent.  This is a job that you have held during the ten year period prior to your injury.  Your work experience meets the SVP code for this job.  Finally, the job exists in the labor market.


The employee timely filed a petition on November 29, 1994 requesting review of the RBA's determination stating in part, "I am unable to get a job at any travel agency under my present medical situation.  If I was retrained as a nutritionist I would be able to complete school in just 2 years.  As a nutritionist I would not have to sit for 8 hours a day at a desk.  By the time I complete school I should have my muscles back where I won't require as much ice."


At the hearing, the employee testified that she could not work as a travel agent because of her continuing neck and arm pain.  She asked us to review the RBA's determination in light of a letter she received from John d. Schlegel dated November 23, 1994.
  In this "To Whom It May Concern" letter, the doctor stated in part:


She has undergone two surgeries on her neck, with her last surgery in April of 1994.  She is still having moderate neck pain with right arm pain.  She is unable to sit for long periods of time and needs to ice her neck after two hours of sitting or standing . . . .Susan is unable to sit longer than 45 minutes and will need to walk or stand intermittently. . . . It will be difficult for her to do continuous finger motion such as typing for long periods of time.

The letter did not change the insurer's position that the RBA's determination should be affirmed.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.041(d) provides in part:


Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings. . . . Within 14 days after receipt of the report from the rehabilitation specialists, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110. . . . The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.


(Emphasis added).


In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the Alaska Supreme Court stated, "This court has explained abuse of discretion as "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.' [footnote omitted], 563 P.2d 873, 878 (Alaska 1979)."  The court has also stated that abuse of discretion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake." Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion.  Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962).


In Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993), the court affirmed our holding of a RBA's determination which we found was supported by substantial evidence.


We have allowed the parties to introduce evidence at hearing, even if that evidence had not been presented to the RBA before his determination, based upon the rationale of previous Superior Court decisions requiring that action. See, for example, Kelley v. Sonic Cable Television of Alaska, 3 AN-890-6531 CI (Alaska Super. Ct. February 19, 1991; Quirk v. Anchorage School District, 3 AN-90-4509 CI (Alaska Super. Ct. August 21, 1991).  However, we note another Superior Court decision reached a contrary result.  Rider v. Fred Meyer, Inc. of Alaska, 3 AN-91-9313 CI (Alaska Super. Ct. May 8, 1992.  Having reviewed these decisions, we find the reasoning in Kelley and Quirk more persuasive and adopt it here, and review the RBA's determination giving consideration to Dr. Schlegel's November 23, 1994 letter.


Having reviewed all the evidence in this case, we find the RBA did not have the opportunity to review Dr. Schlegel's letter of November 23, 1994, before she made her determination that the employee was not eligible for reemployment benefits.  With the information contain in that letter, the RBA might have arrived at a different conclusion.  Consequently, we remand the case back to the RBA for a redetermination after considering Dr. Schlegel's letter of November 23, 1994.


ORDER

The Rba's determination that the employee was ineligible for reemployment benefits is remanded for a redetermination after considering Dr. Schlegel's letter of November 23, 1994.


Dated at Anchorage, Alaska this 26th day of January, 1995.



ALASKA WORKERS' COMPENSATION BOARD



/s/ Russell E. Mulder              


Russell E. Mulder, 



Designated Chairman



/s/ S.T. Hagedorn                  


S.T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Susan L. Guthrie, employee / applicant; v. Salmon Falls Resort, employer; and Employers Insurance of Wausau, insurer / defendants; Case No.9120623; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 26th day of January, 1995.

                             _________________________________



Brady Jackson III, Clerk
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    �	This letter was filed with us on November 29, 1994.  No objection was raised regarding its admissibility.





