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RICK T. LONG,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9229393



)

STATE OF ALASKA, 
)
AWCB Decision No. 95-0016

  (Self-insured)
)



)
Filed with AWCB Anchorage


Employer,
)
January 26, 1995


  Defendant.
)



)


We heard this request for a determination of the employee's permanent partial impairment benefits under AS 23.30.190(a) and request for attorney fees in Anchorage, Alaska on October 5, 1994.   The employee was  present and was represented by attorney William Erwin.  Attorney Kristin Knudsen represented the employer.  The record remained open after the hearing so that the parties could submit the deposition of Daniel Larson, D.C..


After that hearing, Designated Chairman Patti Bailie resigned from her position, and Designated Chairman Russell Mulder was assigned to this case.  The record for this decision closed on January 4, 1995, when we next met after the time expired for filing of pleadings and the new Designated Chairman had been assigned.


ISSUES
1. The appropriate permanent partial impairment (PPI) rating for the employee.

2. The amount, if any, of attorney fees and costs to be awarded to the employee.


SUMMARY OF THE EVIDENCE

Rick Long, the employee, incurred a back injury in December of 1992 while working for the State of Alaska, Division of Transportation and Public Safety.  He had previously suffered a back injury in February 1992 while working for the same employer.  
The employee had two surgeries on his back.  His first surgery, performed after the first injury, was on only one level of his spine.  After the second injury, he had another surgery which was performed on two levels of his spine.  


After the February 1992 injury, surgery, and recovery, Lawrence Dempsey, M.D., gave the employer a 15 percent permanent partial impairment (PPI) rating.  At that time, the employer made payment to the employee based on this rating.  Dr. Dempsey made his rating by finding the employee's range of motion (ROM) at 15 percent of the whole person.  There is no indication Dr. Dempsey  evaluated the diagnosis-related factors contained in the American Medical Associations Guides to the Evaluation of Permanent Impairment, third edition (1988) sec. 3.3 (Guides).
  


After the December 1992 injury, four doctors evaluated the employee.  These four doctors are: Daniel Larson, D.C.; David Mulholland, D.C., C.C.S.P.; the employer's medical examiner Michael James, M.D.; and the Board's independent medical examiner, Douglas Smith, M.D..


Dr. Larson, the treating chiropractor, found the employee to have a 44 percent combined total PPI rating.  He found the employee had a ROM rating of 19 percent.  He determined the employee to have a 29 percent diagnostic rating.  He also added a 4 percent neurological system loss of strength.  Dr. Larson took his combined total of 44 percent and then subtracted the employee's pre-existing impairment of 15 percent to yield a whole person impairment for the new injury at 29 percent.


Dr. James found the employee to have a 13 percent combined total PPI rating.  He did not find a ROM impairment because the employee had had inconsistent ROM on three separate occasions on two separate days.  Dr. James found this 13 percent rating included the previous injury.


Dr. Mulholland, a consulting chiropractor for the employee, found the employee to have a 49 percent combined total PPI rating.  He found the employee had a ROM rating of 18 percent.  He determined the employee to have a 29 percent diagnostic rating.  Dr. Mulholland took his combined total of 49 percent and then subtracted the employee's pre-existing impairment of 15 percent to yield a whole person impairment for the new injury at 34 percent. 


Dr. Smith, the IME physician found the employee to have a 28 percent combined total PPI rating.  He found the employee had a ROM rating of 17 percent.  He determined that the employee had a 13 percent diagnostic rating. 


Dr. Smith found, however, that the previous PPI rating done by Dr. Dempsey for the earlier injury to be incorrect.  He concluded that if the diagnostic rating had been calculated correctly,  it would have been 10 percent.  If Dr. Dempsey would have combined this 10 percent with his ROM rating of 15 percent, using the combined values chart, the employee would have had a 24 percent total PPI rating for the previous injury.  Dr. Smith then took his current total PPI rating of 28 percent, subtracted the 24 percent previous rating, and found the current PPI rating for the new injury to be 4 percent.  The employer, upon reviewing Dr. Smith's data, determined that he was correct and paid the additional 9 percent PPI payments for the previous injury.  


At the October 5, 1994 hearing, the employer argued that we should use Dr. Smith's PPI rating.  The employee argued that we should use Dr. Larson's rating.  The employee also requested attorney fees.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
A. THE PERMANENT PARTIAL IMPAIRMENT RATING OF THE EMPLOYEE.


AS 23.30.190 provides in part:


(a)
In case of impairment partial in character but permanent in quality and not resulting in permanent total disability, the compensation is $135,000 multiplied by the employee's percentage of permanent impairment of the whole person. . .  



(b)
All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment, except that an impairment rating may not be rounded to the next five percent.  The board shall adopt a supplementary recognized schedule for injuries that cannot be rated by use of the American Medical Association Guides.



(c)
The impairment rating determined under (a) of this section shall be reduced by a permanent impairment that existed before the compensable injury. . . .


"In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter." AS 23.30.120(a).  


We find Dr. Larson's report raises the presumption that the employee's injury caused a PPI rating of 44 percent.  We also find that Dr. Smith's rating overcomes that presumption.  Therefore, the presumption drops out, and the employee must prove all the essential elements of his claim by a preponderance of the evidence.  Resler v. Universal Services, Inc., 778 P.2d 1146 (Alaska 1989).


 We have made a careful review of the medical reports, testimony and depositions of the employee and the examining doctors.   In our review we analyzed the ROM and diagnostic rating of each physician.  


Dr. Smith's ROM rating for the employee was 17 percent.  Dr. Mulholland's ROM rating was 18 percent and Dr. Larson's rating was 19 percent. All the ratings are within two percentage points of each other.  Dr. Smith's, however, was the most recent.  We find Dr. Smith was more impartial then the treating physicians.  Unlike Dr. Mulholland and Dr. Larson, Dr. Smith had all the medical information regarding Mr. Long dating back to the first injury.  Dr. Smith's report sets out a more comprehensive history on which to base an opinion. We find all these factors persuasive in choosing Dr. Smith's 17 percent ROM rating over that of the other evaluators. 


After analyzing Table 49 on page 73 in the Guides, we also find Dr. Smith's diagnostic rating is the most accurate.   The employee had two surgeries. During the first surgery, he was operated on only one disc level of his spine. During the other surgery, he was operated on two levels of his spine.  Using Table 49, we determined that the first surgery warrants a 10 percent impairment under line II.E., the second surgery warrants an additional 2 percent impairment, under line II.G.I., and the second level (L3-4) warrants a 1 percent impairment under line II.F.  This gives a total of 13 percent diagnostic impairment of the whole person.  This method of calculation was verified by Dr. James.


We further find Dr. Larson and Dr. Mulholland each did their calculations differently.  However, both doctors used the 10 percent impairment in considering additional surgeries, instead of the 2 percent as dictated by line II.G.1..  They then made differing calculations determining their disparate ratings.  


In any event, we adopt the PPI rating determined by Dr. Smith. We believe his rating of 28 percent of the whole person with 4 percent for the current injury to be the most accurate under the requirements of the Guides.


For all the foregoing reasons, we adopt the 28 percent total PPI rating for the employee, with 24 percent of the impairment from the previous injury and 4 percent from the more recent injury, the subject of this case.  Accordingly, the employer shall pay the employee a PPI lump sum of $5400.00 ($135,000.00 x .04).

2. THE DETERMINATION OF ATTORNEY FEES TO BE PAID TO THE EMPLOYEE BY THE EMPLOYER.


AS 23.30.145 provides in pertinent part:



(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries. 



(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.  


We find the claim in this case was controverted both by a Controversion Notice and by Defendants' actions. Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).  We find the employer retained an attorney who successfully prosecuted his claim for PPI lump sums on both injuries.  


The employer's physician, Dr. James, rated the employee's impairment at 13 percent the whole person.  This rating included the previous injury.  If the employee had not litigated this case, he may have received nothing.  It was only after litigation, and the request for an IME, that the employer adopted the 28 percent rating.  


The 28 percent rating included the additional 9 percent for the first injury.   The employee may not have received this additional rating if he had not litigated this claim.  If not for the board requested IME physician, the employee may not have received that additional 9% for the first injury. The employee may not have also received the additional 4% for the second injury. 


The employee received 9 percent or $12,150.00 on the first injury and an additional 4 percent or $5,400.00 for the  second injury.  We find the total the employer shall pay is $17,550.00. Therefore, pursuant to AS 23.30.145(a), the fees the employer shall pay the employee for attorney fees is $1,905.00.    
Our regulation 8 AAC 45.180(f) states in part:

The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim.  The following costs will, in the board's discretion, be 

awarded to an applicant:


(1) costs incurred in making a witness available for cross-examination; . . .


(3) costs of obtaining medical reports; . . .


(4) costs of taking the deposition of a medical expert, . . . 

We find the employee's attorney incurred costs of $2,238.00.   The costs are: 1) deposition of Dr. Larson ($600.00); 2) Dr. Mulholland's testimony ($650.00);  3) doctor's reports of Dr. Larson and Dr. Mulholland ($100.00).  We find such costs were necessary and reasonable costs relating to the preparation of this case.  Therefore, the employer shall pay the employee $2,238.00 in legal costs.


ORDER

1. The employer shall pay the employee $17,550.00 in permanent partial impairment benefits, to be offset by amounts already paid.


2. The employer shall pay the employee attorney's fees of $1,905.00.


3.  The employer shall pay the employee legal costs of $2,238.00.


Dated at Anchorage, Alaska this 26th day of January, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder         


Russell E. Mulder, 



Designated Chair



 /s/ Patricia Vollendorf       


Patricia Vollendorf, Member



 /s/ Russell Lewis             


Russell Lewis, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Rick T. Long, employee/applicant; v. State of Alaska, employer/defendants; Case No. 9229393; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 26th day of January, 1995.



Charles  Davis

SNO

�








    �When a physician makes a PPI rating for a spinal injury, he or she must evaluate two factors: 1) diagnosis-related factors; and 2) musculoskeletal/neurological or range of motion (ROM) factors.  American Medical Associations Guides to the Evaluation of Permanent Impairment, third edition (1988) sec. 3.3. (Guides).  After each factor is calculated, the doctor must then refer to the combined values chart at the back of the Guide to determine the combined PPI rating.  When combining the two factors under this table, the doctor will come up with a different total then if he or she had combined the factors by simple addition.





