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HAJJAH MUHAMMAD,
)



)


Employee,
)


  Applicant,
)
ERRATA



)


v.
)
AWCB Case No. 9005225



)

STATE OF ALASKA,
)
AWCB Decision No. 95-0020



)


Employer,
)
Filed with AWCB Anchorage


  Defendants.
)
January 27, 1995



)


The Decision and Order in AWCB Decision No. 95-0020 at p. 13 (January 27, 1995), contains an error and should be corrected as follows:


1. The employer shall pay the employee permanent partial impairment benefits based on a rating of 44 percent of the whole person, with an offset for amounts already paid.


Dated at Anchorage, Alaska this 1st day of February, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna             


Patricia Huna, 



Designated Chairman



 /s/ Patricia Vollendorf        


Patricia Vollendorf, Member


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Hajjah Muhammad, employee / applicant; v. State of Alaska, employer; and Harbor Adjustment Service, insurer / defendants; Case No.9005225; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 27th day of January, 1995.



Charles Davis, Clerk

HAJJAH MUHAMMAD,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9005225



)

STATE OF ALASKA,
)
AWCB Decision No. 95-0020



)


Employer,
)
Filed with AWCB Anchorage


  Defendants.
)
January 27, 1995



)


We heard this request for a determination of the employee's permanent partial impairment benefits under AS 23.30.190(a) in Anchorage, Alaska on September 21, 1994.   The employee was not present but was represented by attorney Joseph Kalamarides.  Attorney Kristin Knudsen represented the defendant.  The record remained open for three weeks after the hearing so that the parties could take the deposition of Patricia Lipscomb, M.D., Ph.D., a Board-ordered independent medical examiner.


After that hearing, Designated Chairman Patti Bailie resigned from her position, and Designated Chairman Patricia Huna was assigned to this case.  The record for this decision closed on January 4, 1995, when we next met after the time expired for filing of pleadings and after reassignment of the new Designated Chairman.  


ISSUES
1. Whether the employee's depression was caused by her work related injury.

2. If so, the determination of the employee's permanent partial impairment rating.

3. The amount, if any, of attorney fees and costs to be awarded to the employee.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

On February 16, 1990, the employee, Hajjah Muhammad, slipped and fell on the ice, while working for the State of Alaska, Division of Public Safety, State Troopers.  Ms. Muhummad continued working until August of 1990.  At that time, she consulted a physician, who later referred her to Michael Fu, M.D..  After a few months of treatment, Dr. Fu, on February 19, 1991, determined that she should not return to her former occupation because of the work related accident.  (Fu office notes, February 19, 1991).


A few months later, Dr. Fu referred the employee to Osamu Matsutani, M.D. for psychiatric treatment. (Matsutani letter, May 22, 1991).  Dr. Matsutani started treating the employee on April 11, 1991.  He diagnosed her with totally disabling major depression.  In February of 1992, Dr. Matsutani found that the employee's mental state had improved, and therefore upgraded her mental condition to only a partial disability.  (Matsutani letter, February 18, 1992).


In October 1992, the adjustor for the employer requested a disability rating from the employee's treating physicians.    Dr. Fu rated her physical impairment at 14 percent of the whole person. Dr. Matsutani, in an October 12, 1992 letter, rated her mental impairment at 40 percent of the whole person. Dr. Matsutani gave very little explanation for his rating, but did attribute the depression to her worker's compensation injury. 


The employer contested this mental rating and sent the employee to John E. Hamm, M.D., P.S., for a psychiatric evaluation.  Dr. Hamm performed a one-and-one-half hour psychiatric interview.  He also administered two standardized psychological tests: the Minnesota Multiphasic Personality Inventor - 2 (MMPI-II), and the Millon Clinical Multiaxial Inventory - II (MCMI-II).  Dr. Hamm submitted his evaluation on December 13, 1992.  Dr. Hamm's diagnosis was depression and he rated the employee's mental disability at 5 percent of the whole person. (Hamm letter, December 13, 1992, p.9). Dr. Hamm stated in his evaluation that the standardized tests did not give a good indication of the employee, because the employee was prone to evasive behavior and exaggeration.  (Id. at 5).  He also stated that these same characteristics limited the effectiveness of a psychiatric evaluation.


Dr. Hamm determined that the work injury was a substantial factor in the development of the employee's depression. (Id. at 9)  He also attributed her mother's cancer, financial problems and her husband's potential trip to Saudi Arabia as precipitating events leading to her depression.  (Id. at 8).


In January of 1993 the employee changed her treating physician to Kai Anderson M.D., a Detroit, Michigan physician referred by the employer. Dr. Anderson diagnosed the employee with major depression. (Anderson letter, May 6, 1993, p.1). In May of 1993, Dr. Anderson rated the employee's impairment at 50 percent of the whole person according to the American Medical Association Guides to the Evaluation of Permanent Impairment, 3rd Edition (1988) (Guides). (Anderson letter, May 24, 1993).  She attributed the employee's depression to the job loss.   


In April of 1994, both parties deposed Dr. Anderson.  At that time, she was still the employee's treating physician.  During her deposition, Dr. Anderson stated that she has approximately two telephonic sessions per month and frequent office visits with the employee. (Anderson deposition, at 11).  Dr. Anderson went into more detail as to why she believed the job loss caused the depression.  She testified that the employee attached much of her identity to being a peace officer.  When the employee learned that she would not be able to recover enough to return to her job, she became devastated. (Id. at 23-26).


During her deposition, Dr. Anderson also changed the employee's impairment rating to 35 percent of the whole person. (Id. at 49). She gave her opinion on the employee's activities of daily living, social functioning, concentration, and adaptation. She asserted the employee's activities of daily living varied depending on the severity of her depression. (Id. at 44). The doctor also found that the employee acted in an appropriate manner, but her social interaction was limited by her depression. (Id. at 45).  Dr. Anderson increased the employee's function rating because the employee had improved her concentration level and lack of suicidal thoughts. (Id. at 49).

 
Because of the disparity in impairment ratings, Patricia Lipscomb, M.D., Ph.D., evaluated the employee as a board-appointed independent medical examiner under AS 23.30.095(k).  Dr. Lipscomb based her evaluation on an interview with the employee, a review of voluminous medical records, and a review of the employee's deposition.  (Lipscomb report, February 7, 1994).  Dr. Lipscomb also performed two psychological standardized testing procedures, the MMPI-2, and the MCMI-II.


Dr. Lipscomb rated the employee's psychological disability at 10 percent of the whole person.  She did not relate the employee's depression directly to the injury, but rather, indirectly. (Id. at 13).  She stated that the employee 


did suffer a substantial loss when she was fired from a job in which she received a great deal of gratification.  However, at this point I believe that it is her basic personality structure, as well as her various ways of responding to her current life situation, that are perpetuating the larger part of her current psychiatric condition. 

(Id.) She found the standardized tests were consistent with her clinical evaluation.  Dr. Lipscomb believed the employee's mother's illness and death were psychosocial stressors in her life.  (Id. at 11).


The employee's deposition was also admitted into the record.  The employee stated that her husband is responsible for her family's finances, and therefore, she was not aware of any financial problems.  She stated that she did not know anything at all about the finances.  (employee deposition at 31).


During the deposition, the employee stated that her mother's illness and eventual death did not lead to her depression.  Her mother had been diagnosed with cancer for 30 years, and therefore, the onset of her mother's illness was prior to the onset of the employee's depression in 1991. (Id. at 52) She also stated that her mother died in 1993, after the employee had been diagnosed with depression, and therefore, her death could not have been a causal factor in the employee's illness. (Id. at 16).


A hearing was scheduled for September 21, 1994.  At that hearing, each party called one witness.  The employee's husband, Samuel L. Campbell, testified that there was never any possibility that he was going to the Middle East, and therefore, the event could not be a stress factor attributing to the employee's depression.
  He also stated that his family did not have financial problems, and therefore, financial difficulties could not be an additional stress factor. 


Marlene J. Wilkes, the employer's claims manager, testified that on numerous occasions, the employee called complaining of financial difficulties.  She stated that at times the employee threatened suicide because of her financial problems.


The employee also requests attorney fees and costs.  The employee's attorney expended 19.45 hours on this case at $175.00 per hour, for total attorney fees of $3,403.75.  The legal assistant expended 2.65 hours at $80.00 per hour for a total cost request of $212.00.  The attorney incurred costs of $436.10.  The total request for fees and costs is $4,051.85.


We agreed to keep the record open so that the parties could take Dr. Lipscomb's deposition.  Dr. Lipscomb's deposition was never taken.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
1. WHETHER THE EMPLOYEE'S DEPRESSION WAS CAUSED BY THE WORK RELATED INJURY.

AS 23.30.120(a) provides in part:  


"In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter. . . ."


In Burgess Construction Co. v. Smallwood, 623 P.2d 313, 316 (Alaska 1981), (Smallwood II), the Alaska Supreme Court held the employee must establish a preliminary link between the injury and the employment for the presumption to attach.  "[I]n claims `based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."  Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case:  the probative value of the available lay evidence and the complexity of medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). 


Once the employee makes a prima facie case of work-relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To make a prima facie case the employee must present some evidence that (1) she has an injury and (2) an employment event or exposure could have caused it.


In Grainger v. Alaska Workers' Compen. Bd., 805 P.2d 976, 977 (Alaska 1991), which was explained in Big K Grocery v. Gibson, 836 P.2d 941 (Alaska 1992), the court listed two possible ways to overcome the presumption:  (1) produce substantial evidence which provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.


If the employer produces substantial evidence that the injury was not work-related, the presumption drops out, and the employee must prove all elements of her case by a preponderance of the evidence.  Wolfer at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  


A pre-existing disease or infirmity does not disqualify a claim if the employment aggravated, accelerated or combined with the disease or infirmity to produce the disability.  Thornton v. Alaska Workmen's Comp. Bd., 411 P.2d 209 (Alaska 1966); Kessick v. Alyeska Pipeline Serv. Co., 617 P.2d 755 (Alaska 1980). In Fairbanks N. Star Bor. v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987), the court noted that an employee who has a degenerative condition can be expected to experience some degree of disability regardless of any subsequent trauma.  The injured worker "need only prove that `but for' the subsequent trauma the claimant would not have suffered disability at this time, or in this way, or to this degree."  Id. 


We find the employee has established a preliminary link between the injury and the employment.  The fall at work caused a back injury which led to her disability and unemployment; the parties do not dispute this issue.  What is in dispute is the work-relatedness of the depression.  Three doctors, Dr. Matsutani, Dr. Anderson, and Dr. Hamm determined that the work injury caused the employee to suffer from depression. Therefore, the employee has made a prima facie case of work-relatedness and the presumption of compensability attaches.


The burden then shifts to the employer to either exclude work-related factors as a substantial cause of the disability, or directly eliminate any reasonable possibility that the employment was a factor in the disability.  The employer produced several pieces of evidence to provide an alternative explanation to the employee's depression.  


Marlene J. Wilkes testified that the employee often called in desperation asking for an advance of money.  Ms. Wilkes stated that the employee told her that her financial problems were causing her to be suicidal.  We find Ms. Wilkes is a credible witness, but her evidence alone, would not overcome the presumption.


We find Dr. Fu's statement regarding the employee's fear for her husband also supports the employer in overcoming the presumption.  Dr. Fu was the employee's treating physician.  What the employee told the treating physician, prior to any worker's compensation claims of depression, shows a strong indicia of reliability.  Dr. Lipscomb relied heavily on this evidence in determining the cause of the depression. 


Dr. Lipscomb and Dr. Hamm also found that the employee's mother's illness and eventual death were stressors that played some part in the onset of the depression.  Both doctors mentioned the mother's problems in his or her report and the eventual diagnosis.  Dr. Lipscomb, however, was the only doctor that found the work-related injury not to be a factor to the employee's depression. 


We find, based on the above, the employer has not produced substantial evidence to demonstrate that the employee had additional factors in her life that could have led to her depression.  The employer demonstrated that the employee had financial problems, family problems with her mother, and family worries with her husband's potential visit to Saudi Arabia.   We find that such evidence does not provide an alternative explanation which would exclude work-related factors as a substantial cause of the disability. 


The employee's two treating physicians, Dr. Matsutani and Dr. Anderson, believe that the work-related injury caused the employee's depression.  Both physicians examined and counselled the employee many times, which we find, would give them a better opportunity to determine the credibility of the employee's statements, make a thorough study of the case, and base a conclusion on many hours of counseling with the employee.


Although Dr. Matsutani was the treating physician for over a year, there are very few documents from him on the record. We, therefore, must pay particular attention to Dr. Anderson's testimony.  Dr. Anderson stated that the employee attached much of her identity to being a peace officer.  When the employee learned that she would not be able to recover enough to return to her job, she became devastated.  She had lost her identity.  


Looking at this evidence, we find it is also significant that the onset of the employee's depression occurred soon after she came to the realization that she would not be capable of working as a peace officer.  She began seeking treatment for the illness only after Dr. Fu's diagnosis that she could not work as a peace officer.  She did not complain of any significant problems before that time.


Dr. Hamm, the employer's doctor, did determine the work injury was a substantial factor in the employee's depression. Dr. Lipscomb is the only physician who made a definite statement negating the cause of depression as work-related.  We do not put as substantial of weight on these two physicians as we do on the opinions of the treating physicians for two reasons: (1) the thoroughness of the physicians' examinations, and (2) the stressors they believed may have caused the depression have been discounted.


Regarding our findings on thoroughness, neither Dr. Hamm nor Dr. Lipscomb had the opportunity to examine the employee on a periodic basis, as did the treating physicians.  Because Dr. Lipscomb and Dr. Hamm met with the employee for only one-and-one-half hours.  Both doctors gave standardized tests, but Dr. Hamm discounted such tests due to the employee's tendency to evade and exaggerate. Given such tendencies, we find it would be very difficult for Dr. Hamm or Dr. Lipscomb to make a proper diagnosis after only one visit. We find the treating physicians, who interviewed the employee several times, were in a better position to make a proper determination.


The employer asserts that one of the stressors leading to the employee's depression was her mother's illness and eventual death. Although such a factor is bound to lead to some depression, the employee discounts her mother's illness as the cause of her mental illness. The employee stated in her deposition that her mother has had cancer for many years prior to the onset of her depression.  Therefore, we find her mother's illness was not a significant factor in the causation of depression.  The employee suffered from depression prior to her mother's death, and therefore, the death could not have been the triggering factor either.


The employer also argued that the employee's husband's potential trip to Saudi Arabia during the time of the Gulf War was another factor leading to her depression. The employee's husband stated during the hearing that there was never a threat of him going to the Middle East.  He stated that such a trip would not have been made for employment reasons because he did not work for a company that did any business in the Middle East.


Dr. Fu, was the doctor that originally mentioned the Saudi Arabia threat in his report. Dr. Fu, at the time, was treating the employee for the back problem, not a psychological problem. Neither treating physician ever discussed this stressor or found it important.  Therefore, we find this alleged stressor was not a significant factor in bringing about the employee's depression.


The employer also seems to assert that the employee's financial problems led to the depression.  Ms. Wilkes' testimony  demonstrated that the employee was under considerable stress due to financial difficulties. However, the employee could have made her situation seem more desperate then it was to play on Ms. Wilkes' sympathies and obtain more money.  Ms. Wilkes, as a lay person and not a psychiatrist, may have had a difficult time differentiating the employee's objective. More importantly, the treating physicians did not find the financial problems significant.  Because we find this a medically complex case, we give considerably more weight to the opinions of her treating physicians than to Wilkes' testimony.  Wolfer, 693 P.2d at 871. 


For the above reasons, we conclude the employer has failed to produce substantial evidence to provide an alternative explanation which would exclude work-related factors as a substantial cause of the disability.  We find the treating physicians were very persuasive in making this determination.  Therefore, the employer has failed to produce substantial evidence to overcome the presumption, and the employee's claim is found compensable.
 

2. THE DETERMINATION OF THE EMPLOYEE'S PERMANENT PARTIAL IMPAIRMENT RATING.


AS 23.30.190 provides in part:


(a)In case of impairment partial in character but permanent in quality and not resulting permanent total disability, the compensation is $135,000 multiplied by the employee's percentage of permanent impairment of the whole person. . .  


(b)All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment, except that an impairment rating may not be rounded to the next five percent.  The board shall adopt a supplementary recognized schedule for injuries that cannot be rated by use of the American Medical Association Guides.


(c)The impairment rating determined under (a) of this section shall be reduced by a permanent impairment that existed before the compensable injury.  . .


In our determination of the appropriate PPI rating, we give more weight to Dr. Anderson's diagnosis of a 35 percent disability of the whole person as opposed to Dr. Matsutani's 40 percent rating.  As explained above, we find that her testimony as treating physician is very credible.   As also stated above, we find that the diagnostic physicians based their diagnosis on stressors in the employee's life, which the employee has substantially discredited.  We find that the employer failed to overcome the employee's presumption with substantial evidence.


The employer has already paid the employee for the 14 percent whole person rating for her physical disability.  Using the Guides, Combined Values Chart on page 246, we find the employee has a 44 percent whole person impairment.  Since the employer has already paid the employee a lump sum based on a 14 percent impairment, the employer shall pay 30 percent of $135,000.00 or $40,500.00.

3. THE AMOUNT OF ATTORNEY FEES AND COSTS TO BE AWARDED TO THE EMPLOYEE.


We next consider Employee's request for costs and an attorney's fee.  AS 23.30.145 provides in pertinent part:


(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . . In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensa​tion beneficiaries. 


We find that the employer controverted the employee's claim, and the employee retained an attorney who successfully prosecuted her claim for PPI benefits.  We therefore award an attorney fee.  Subsection 145(a) requires that fees "may not be less than" the stated statutory minimum.  Since the employee's fee request ($3,403.75) is less than the statutory minimum fee ($3,660.00), the employer shall pay $3,660.00 in attorney fees.  


Our regulation 8 AAC 45.180(f) states in part:

The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim.  The following costs will, in the board's discretion, be awarded to an applicant:

(14) fees for the services of a paralegal...

We find the employee's attorney incurred costs of $436.10.  The attorney's legal assistant expended 2.65 hours at $80.00 per hour for a total cost of $212.00.   We find such costs were necessary and reasonable costs relating to the preparation of this case.  Therefore, the employer shall pay the employee $648.10 in legal costs.


ORDER

1. The employer shall pay the employee permanent partial impairment benefits based on a rating of 40 percent of the whole person, with an offset for amounts already paid.


2.  The employer shall pay the employee $3,660.00 in attorney fees.


3. The employer shall pay the employee $648.10 in costs.


Dated at Anchorage, Alaska this 27th day of January, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna             


Patricia Huna, 



Designated Chairman



 /s/Florence Rooney            


Florence Rooney, Member



 /s/ Patricia Vollendorf      


Patricia Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Hajjah Muhammad, employee / applicant; v. State of Alaska, employer; and Harbor Adjustment Service, insurer / defendants; Case No.9005225; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 27th day of January, 1995.



Charles Davis, Clerk


DISSENT OF MEMBER FLORENCE ROONEY

I respectfully dissent from the majority's view in this case, particularly the provisions set forth in the majority's opinion regarding  Thornton v. Alaska Workmen's Comp. Bd., 411 P.2d 209 (Alaska 1966); Kessick v. Alyeska Pipeline Serv. Co., 617 P.2d 755 (Alaska 1980); Fairbanks N. Star Bor. v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).  I believe that the majority's application of these cases to the employee's disability would  have harmful ramifications.  


I believe that the policy reflected in the majority opinion penalizes an employer for hiring someone with a predisposition to depression.  If an employer chooses to give a likely candidate for depression a chance to enter and continue in the work force, that employer could be penalized for such a decision.  


With regard to the evidence in this case, I am inclined to give more weight to Dr. Lipscomb's evaluation finding no direct relation of the depression to the work injury.  Although Dr. Lipscomb only saw the employee for one visit, she also had voluminous medical records and the employee's deposition.  Therefore, I believe she was capable of making an informed decision.  Since she was a board appointed independant medical examiner, she was the most impartial physician.  



 /s/ Florence Rooney           


Florence Rooney, Member

SNO

�








    �Dr. Fu reported that in 1991, the employee told him she was worried her husband may be sent to Saudi Arabia.  This information was noted by each subsequent doctor, particularly Dr. Lipscomb.


    � Even if we had found Dr. Lipscomb's opinion constitutes substantial evidence to overcome the presumption, we would conclude, for the same reasons noted above, that the employee proved her claim be a preponderance of the evidence. 





