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MICHAEL R. PERSHALL,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9100012



)

CITY OF CORDOVA,
)
AWCB Decision NO. 95-0021



)


Employer,
)
Filed with AWCB Anchorage



)
January 27, 1995


and
)



)

ALASKA MUNICIPAL LEAGUE/JOINT
)

  INSURANCE ASSOCIATION,
)



)


Insurer,
)


  Defendants.
)



)


On January 4, 1995, we heard the employee's request for review of a November 14, 1994 determination by the Reemployment Benefits Administrator's Designee (RBA) that he was ineligible for reemployment benefits.  The employee was present and represented himself.  The employer and its insurers were represented by their claims adjuster, John Murray.  The record closed at the conclusion of the hearing. 


SUMMARY OF THE EVIDENCE

The employee timely requested an eligibility evaluation for reemployment benefits under AS 23.30.041(c), and the RBA selected Terry McCarron, CRC, a vocational analyst, to perform the evaluation.  (Id.).


On October 24, 1994, McCarron submitted his final eligibility report to the RBA.  (McCarron's Eligibility Evaluation Report[ed] dated 10/24/94).  In this report, McCarron noted the employee sustained a work-related back injury on January 2, 1990.  (Id. at 2).  He reported the employee underwent a left hemi-laminectomy with disectomy and foraminotomy lumbosacral level operation on April 17, 1991; a hemi-laminectomy, and a transverse process and posterior fusion at the L5-S1 level on October 10, 1991; a lumbar and coddle epidural injection on February 7, 1992; the removal of the left side TSRH and EBI generator on April 8, 1992; and an anterior interbody fusion at the L5-S1 level on November 17, 1992.  (Id.).


McCarron interviewed the employee and received a copy of his resume.  From this information, McCarron ascertained the employee, in the 10 years
 before his injury, had worked as a maintenance supervisor, maintenance repairer, plumber, carpenter, small engine mechanic, electrical appliance servicer, automobile mechanic, net fisherman, and automobile repair service estimator.  He found the description of these jobs in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles (SCODDOT)," (AS 23.30.041(e)), and gave them to F. Russell Manuel, M.D., the employee's treating physician.  The doctor sent the employee to Mormile Physical Therapy for a physical capacities evaluation.  On June 9, 1994, Mormile completed his evaluation and concluded the employee was only capable of doing sedentary and light work.  With this information, Dr. Manuel reviewed the job descriptions and predicted the employee would only have physical capacities to do the work demanded of a maintenance supervisor and a automotive repair service estimator.  (Id.)


McCarron concluded his report by stating in part:


Based upon the information in this report, this office recommends that Mr. Pershall be determined eligible for reemployment benefits.  Mr. Pershall is precluded from performing his job duties at the time of injury as a Building Maintenance Repairer, . . . . Mr. Pershall was given the title of Maintenance Supervisor, . . . . However, the position is best represented by two SCODDOT occupation descriptions.  Mr. Pershall was a working supervisor and it was a one-person department, also responsible for housekeeping and laundry.  Mr. Pershall is unable to perform eight of the occupations which he held during the 10 years prior to the date of injury.  Automobile Repair Service Estimator, . . . was approve by Dr. Manuel, but the position does not meet remunerative wage.


On November 14, 1994, the RBA issued her determination finding the employee ineligible for reemployment[s] benefits.  She noted her determination was not based on McCarron's evaluation.  Instead, she found him ineligible because Dr. Manuel [Manual] indicated his predicted permanent physical capacities were, "greater than those required of an auto repair service estimator," work that he had done in the past 10 years.


At the hearing, the employee testified he has not done automobile repair service estimating work since 1976.  He explained he started working in the automotive section of Sears in July 1973 and was promoted to appliance technician in March 1976.  He feels the error was made because the resume he gave to McCarron showed all of his work history at Sears from 1976 to 1981, lumped together and did not reflect the fact he stopped doing automotive work in 1976.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Either party can appeal a RBA determination within 10 days after it was issued.  The review hearing before us mist be held within 30 days after a party requests it.  AS 23.30.041(d) provides:  "The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part."


Abuse of discretion occurs if the RBA issues a decision "which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."  (footnote omitted).  Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979).  A reviewing court (the workers' compensation board, in this instance) must be "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."  Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion.  Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962).


We have allowed the parties to introduce evidence at hearing, even if that evidence had not been presented to the RBA before the determination was issued, based upon the rationale of previous Superior Court decisions requiring that action.  See for example, Kelley v. Sonic Cable Television of Alaska, 3 AN-89-6531 CI (Alaska Super. Ct. February 19, 1991); Quirk v. Anchorage School District, 3 AN-90-4509 CI (Alaska Super. Ct. August 21, 1991).  However, we note that another Superior Court decision reached a contrary result.  Rider v. Fred Meyer, Inc. of Alaska, 3 AN-91-9313 CI (Alaska Super. Ct. May 8, 1992).  Having reviewed these decisions, we find the reasoning in Kelley and Quirk more persuasive and adopt it here, and review the RBA's determination giving consideration to the employee's hearing testimony.


Having reviewed all the evidence in this case, we find the RBA did not have the benefit of the employee's hearing testimony explaining the error in McCarron's assessment that [t]he had worked in automotive service and repair during the 10 years before his injury.  With this new evidence, the RBA might have arrived at a different conclusion.  Consequently, we remand the case back to the RBA for a redetermination after considering the employees hearing testimony.


The employer argues that notwithstanding the possible error in question, there is sufficient evidence in McCarron's final evaluation report to support the RBA's decision.  However, the RBA noted in her report that she was not basing her decision on McCarron's findings noted in his report.  She specifically stated her determination was based solely on the fact Dr. Manuel had predicted the employee had the physical capacity to work as a automotive repair service estimator, a job she had been lead to believe he had done within 10 years of the injury.  Because this is the only issue appealed to us, we must limit our review to it.  Consequently, the case is remanded to consider only the question raised at the hearing before us.


ORDER

The RBA's determination that the employee was ineligible for reemployment benefits is remanded for a redetermination after considering the employee's hearing testimony.


Dated at Juneau, Alaska this 27th day of January, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder        


Russell E. Mulder, 



Designated Chairman



 /s/ S.T. Hagedorn            


S.T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Michael R. Pershall, employee / applicant; v. City of Cordova, employer; and Alaska Municipal League/Joint Insurance Association, insurer / defendants; Case No.9100012; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 27th day of January, 1995.

                             _________________________________



Charles Davis, Clerk
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    �	AS 23.30.041(e) provides in part:


	An employee shall be eligible for benefits under this section . . . by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of . . . (2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury. . . .


    �	The Alaska Supreme Court recently held in Moesh v. Anchorage Sand & Gravel, 877 P.2d 763 (Alaska 1994, that "remunerative employability" is not a factor which may be considered in determining whether an injured worker is eligible for reemployment benefits.





