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We heard this request for review of the Reemployment Benefits Administrator's (RBA) eligibility determination on September 29, 1994, in Fairbanks, Alaska.  The employee was not present, but was represented by paralegal Pete Stepovich of the Stepovich Law office.  The employer was represented by attorney James Bendell, who appeared telephonically.  A decision and order was issued on November 30, 1994.  After issuance of our decision and order, we discovered we inadvertently applied the statutes as amended on July 1, 1988 (AS  23.30.041(d) and (e)) to the employee's pre-1988 claim.  We reopened the record December 8, 1994, for additional briefing and reconsideration of our November 30, 1994 decision and order.  The record closed again January 12, 1995 when we first met after the time for filing pleadings expired.  


ISSUES

1.  Whether the RBA erred in his determination that the employee is entitled to rehabilitation benefits.  


2.  If not, whether the employee is entitled to attorney's fees and/or costs.  


EVIDENCE SUMMARY

It is undisputed the employee injured his low back on August 25, 1986 while employed as an airport safety officer in Fairbanks, Alaska.  Previous Board decisions have found the employee's injury compensable.  Johnson v. State of Alaska, AWCB No. 88-0225, August 25, 1988 (Johnson I); Johnson v. State of Alaska, AWCB No. 90-0068, April 11, 1990 (Johnson II).  


A formal hearing was held on April 18, 1994 by  Rehabilitation Benefits Administrator (RBA) Douglas J. Saltzman.  On May 24, 1994, the RBA denied the employer's requests that he find the employee ineligible for rehabilitation benefits, and that the employee was non-cooperative under AS 23.30.041(n).  The RBA further ordered a preliminary evaluation to determine the employee's potential for rehabilitation.  The employer appeals the RBA's May 24, 1994 decision. 


The RBA found the employee was hospitalized for suicidal ideation and depression, and was experiencing a great deal of frustration and anger with the workers' compensation system.  In addition, the employee has continuing pain from his injury.  (RBA May 24, 1994 Decision and Order at 2).  The employee was seen by Dennis J. Buchholz, Ph.D. on March 2, 1994.  Dr. Buchholz noted in his March 10, 1994 report at page 1 - 2:  


Since [the 1986 industrial accident] he has not been regularly employed.  He said that her [sic] receives a nonservice connected disability from the [VA].  . . .  [H]e is completely broke and has lost his house, car, and everything that he owns because of his back injury.  He expressed considerable frustration about the difficulty he has had getting the workman's compensation benefits he believes he is entitled to.  He expressed significant homicidal ideation directed towards government officials in Alaska whom he feels treated him unfairly.  . . . When asked about current symptoms he said he is experiencing constant discomfort in his back and legs, numbness in his left foot, difficulty sitting for extended periods and difficulty walking for significant distances.  . . . He said he has tried physical therapy three times without good result.  He expressed the belief his problems stem from the fact that he did not receive rehabilitation therapy after surgery because his insurance did not cover this.


The employee has been seen by a minimum of four rehabilitation specialists in four states.  The most recent specialists were unsuccessful in providing rehabilitation services. In November 1992, the employee was contacted by rehabilitation specialist Adriane Garfuffi.  The employee advised Ms. Garfuffi to contact his attorney.  Apparently, this was the only contact the employee had with this specialist.  Subsequently, in 1994 the employer assigned Janice Remaklus who declined the rehabilitation assignment because the employee was being treated for depression and violent tendencies.  (RBA May 24, 1994 Decision. at 4-5).


The RBA based his decision to find the employee entitled to rehabilitation and not non-cooperative on the minimal efforts of the most recent rehabilitation specialists.  Specifically, the RBA held:  


Employee has received no rehabilitation services consisting of either an evaluation or plan. I believe the Employee is entitled to another attempt at rehabilitation services because of the history of depression, anger and pain associated with his industrial injury.  A preliminary evaluation should be undertaken with the assistance of his psychiatrist and, if necessary and/or psychologist to assist in this first step.  If the employee is found able to participate in a rehabilitation, a full evaluation would be the next step.


(Id. at 7).  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
A.  Appeal of Rehabilitation Benefits Administrator.  


As the employee was injured August 25, 1986, we must review the decision of the RBA under the law in effect when the employee was injured.  The employer argues the standard of review for a hearing  to review an RBA decision is de novo and new evidence may be presented.  We agree.  (See Dickens v. CRK and Associates, Inc., AWCB No. 88-0310 at 4 (November 23, 1988).  


In 1986, AS 23.30.041(c) (§ 3 ch 93 SLA 1982) provided:


If an employee suffers a permanent disability that precludes return to suitable gainful employment, the employee is entitled to be fully evaluated for participation in a rehabilitation plan within 90 days after the date of injury.  A full evaluation shall be performed by a qualified rehabilitation professional.  If, in the opinion of the qualified rehabilitation professional, the medical, physical, or emotional state of the employee precludes a full evaluation, the rehabilitation professional shall prepare a preliminary evaluation.  A preliminary evaluation shall include the reasons why a full evaluation cannot be made, an opinion as to when the employee will be eligible for a full evaluation, and any information that would be included in a full evaluation that can be determined and reported by the rehabilitation professional at the time of the preliminary evaluation.  If the employer does not timely schedule an evaluation under this subsection, the board or a person designated by the board may retain a qualified rehabilitation professional to perform the evaluation.  The employer shall pay the reasonable costs of an evaluation under this subsection.  


In 1986, AS 23.30.041(h) provided in pertinent part: 


(h) Refusal by an injured employee to participate in an evaluation or a rehabilitation plan approved by the rehabilitation administrator or agreed to by the parties results in forfeiture of disability compensation for the period the refusal continues.  However, if an employee begins participation in a rehabilitation plan, within two months from the date of refusal, and successfully completes the rehabilitation plan and becomes employed for a period of 30 consecutive business days following completion of the plan, the employee shall receive a lump-sum payment of 25 percent of the compensation forfeited by the employee.  The lump-sum payment is available only once to an employee refusing rehabilitation.  The rehabilitation administrator may find that an employee refuses to participate in an evaluation or rehabilitation plan if the employee fails to cooperate with the rehabilitation provider.


In 1986, AS 23.30.041(f) provided in pertinent part:  "Within 10 days of the rehabilitation administrator's decision any party may seek review of the decision by requesting a hearing in accordance with AS 23.30.110."  


In 1986, AS 23.30.120 provided in pertinent part: 


(a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes with the provisions of this chapter . . . . 

In Kirby v. Alaska Treatment Center, 821 P.2d 127, 129 (Alaska 1991),  (a pre-1988 claim) the Supreme Court held:  


[W]e find that the presumption applies as well to claims for vocational rehabilitation.  When an injured employee raises the presumption, the burden shifts and the employer must produce substantial evidence to rebut the presumption.  If the employer produces substantial evidence, the presumption drops out and "the employee must prove all the elements of his case by a preponderance of the evidence.  (citations omitted).  


The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of the injury in the same or any other employment."  AS 23.30.265(10).  The act provides for benefits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality,"  AS 23.30.185, but does not define temporary total disability (TTD).  In Phillips Petroleum Co. v. Alaska Industrial Board, 17 Alaska 658, 665 (D. Alaska 1958), the Alaska territorial court defined TTD as the "healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work."  


In Vetter v. Alaska Workmen's Compensation Board 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated: 


The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work-connected injury or illness.  

This language was cited with approval in Bailey v. Litwin Corp., 713 P.2d 249, 253 (Alaska 1986).


Accordingly, to be entitled to an evaluation, the employee must have a disability.  To have a disability, the employee must have both a medical impairment and a loss of earning capacity.  


We find the employee suffers from depression, suicidal ideation, anger, and chronic pain -- all associated with his work-related injury.  Further, we find the employee suffers from a loss of earning capacity.  Thus, we conclude the evidence remains undisputed that the employee suffers from a disability and loss of earning capacity.  The employee has raised the presumption that he is entitled to vocational rehabilitation.  


Thus, the burden shifts, and the employer must produce substantial evidence to rebut the presumption.  We find the employer  failed to produce substantial evidence rebutting the presumption. We find the efforts of the rehabilitation specialists (professionals) who have been in contact with the employee to be minimal, at best.   We find the employee has not been fully evaluated for participation in a rehabilitation plan, as mandated by former AS 23.30.041(c).  


Further, we find the employee's emotional state at the time the RBA made his decision precluded a full evaluation.  Pursuant to former AS 23.30.041(c), we find a rehabilitation specialist must prepare a preliminary evaluation.  We find the preliminary evaluation shall include the reasons why a full evaluation cannot be made, an opinion as to when the employee will be eligible for a full evaluation, and any information that would be included in a full evaluation that can be determined and reported by the rehabilitation professional at the time of the preliminary evaluation.  We make this finding based on a de novo review of the record.  Thus, we affirm the May 24, 1994 decision of the Rehabilitation Benefits Administrator.  

B.  Attorney's Fees and Costs.


AS 23.30.145 states in pertinent part:


(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


8 AAC 45.180 provides in pertinent part:  


(1) A request for a fee under AS 23.30.145(b) must be verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed, and, if a hearing is scheduled, must be filed at least three working days before the hearing on the claim for which the services were rendered;  at hearing the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the filing of the affidavit.  Failure by the attorney to file the request and affidavit in accordance with this paragraph is considered a waiver of the attorney's right to recover a reasonable fee in excess of the statutory minimum fee under AS 23.30.145(a), if AS 23.30.145(a) is applicable to the claim, unless the board determines that good cause exists to excuse the failure to comply with this section.  (Emphasis added).  


In addition, 8 AAC 45.180(f) allows the Board to award  an applicant "reasonable and necessary costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim."  The Board has previously held that attorney's fees and legal costs may be awarded when an employer resists providing rehabilitation benefits.  Emery v. Buchanan Const., AWCB No. 92-0098 (April 23, 1992).  As in the Emery case, we find the employer resisted the provision of rehabilitation benefits the RBA awarded, which we affirm.  


The employer objected to the affidavit of attorney's fees on October 4, 1994.  The objection is based on the fact that the time charges date back to November, 1992.  We find the employer's objections without merit.  We base this decision on the fact that the employee was contacted by a rehabilitation provider in November, 1992, who was advised to contact his attorney.  We find this date to be when the attempts to establish a rehabilitation plan began, and conclude the time and cost expenditures to be reasonable and necessary.  As the employee was successful at the RBA hearing, and we affirm the RBA's decision, we find valuable services in this appeal have been rendered.  


For guidance, we look to Alaska Rule of Civil Procedure, Rule 11 which provides in pertinent part:  


Except when otherwise specifically provided by rule or statute, pleadings need not be verified or accompanied by affidavit.  . . . The signature of an attorney or party constitutes a certificate by the signer that the signer has read the pleading, motion or other paper ; that to the best of the signer's knowledge, information, and belief formed after reasonable inquiry it is well grounded in fact and is warranted by existing law or a good faith argument or the extension, modification, or reversal of existing law, and that it is not interposed for any improper purpose, such as to harass or to cause unnecessary delay or needless expense in the cost of litigation.  If a pleading, motion, or other paper is not signed, it shall be stricken unless it is signed promptly after the omission is called to the attention of the pleader or movant.  


The affidavit of attorney's fees and costs filed September 26, 1994 has a signature block for "Michael A. Stepovich."   However, the affidavit was signed by paralegal Peter J. Stepovich.  We find section 180 of our regulations requires the attorney to verify hours expended on the claim.  Thus, we conclude the affidavit of attorney's fees and costs filed September 26, 1993 is not valid as to the request for attorney's fees.  


The September 26, 1993 affidavit of attorney's fees claims 7.6 hours of work were performed by attorney Michael A. Stepovich.  We find AS 23.30.145(a) inapplicable for an affirmance of an RBA decision, thus we need not consider the statutory minimum award.  Therefore, the claim for attorney's fees is denied and dismissed, as there is no valid affidavit.  


8 AAC 45.180(f), however, does not require an affidavit for costs to be signed by an attorney.  We have examined the paralegal costs and find them to be reasonable and necessary, and not duplicative of the attorney's work, nor clerical in nature.  We award $1,747.50 for paralegal costs (23.30 hours X $75.00/hour).  The employee also seeks an additional $1627.90 ($959.90 + $668.00) for other costs associated with the claim.  We find these costs were also reasonable and necessary to bring the claim.  In total, we award $3,375.40 for costs associated with bringing the claim.


ORDER

1.  The May 24, 1994 decision of the Rehabilitation Benefits Administrator is affirmed.


2.  The employee's request for attorney's fees is denied and dismissed.  The employee's request for costs is granted.  The employer shall pay $3,375.40 for costs associated with bringing this claim. 


Dated at Anchorage, Alaska this 31st day of January, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot            


Darryl L. Jacquot, 



Designated Chair



 /s/ Ray Kimberlin            


Ray Kimberlin, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Ralph Johnson, employee / applicant; v. State of Alaska (Self-Insured), employer; Case No. 8617048; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 31st day of January, 1995.

                            _________________________________

                             Charles E. Davis, Clerk
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    �The record contains numerous other medical reports.  However, we find it unnecessary to summarize cumulative and duplicative reports for the purpose of this decision.  







