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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JAMES FENWICK, 
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case Nos.
9108227



)

9106128

PRICE/AHTNA J.V.,
)



)
AWCB Decision No. 95-0040


Employer,
)



)
Filed with AWCB Anchorage


and
)
February 8, 1995



)

NATIONAL UNION FIRE INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


We heard this claim on the written record, pursuant to our written instructions in Fenwick v. Price/Ahtna, AWCB Decision No. Unassigned (November 23, 1994) (Fenwick I).  After awarding the employee compensation benefits in Fenwick I, we retained jurisdiction to decide his claim for penalties, and attorney's fees on any penalty awarded.  In Fenwick I we limited the penalty issue to the benefits awarded in that decision and order.  Upon reconsideration, we decided to consider al penalty issues briefed, not limiting penalties to benefits awarded in Fenwick I.  Fenwick v. Price/Ahtna, AWCB Decision No. Unassigned (December 14, 1994) (Fenwick II).


The employee is represented by attorney Lawrence Kenworthy.  Attorney Richard Wagg represents the defendants.  The record for this decision closed on January 12,1 995 when we first met after the time for filing pleadings expired.


ISSUES

1.  Whether to award penalties.


2.  Whether to award the employee actual attorney's fees and costs.


EVIDENCE SUMMARY
I.  Penalties.


The employee injured his low back on March 21, 1991, while working for the employer loading timbers.  The employee had a second industrial accident on April 15, 1991.  During the second accident, the employee fell backwards off a dump truck, striking his right buttocks on the way down and then landing on the left side of his face.  (April 16, 1991 report of Enlow R. Walker, M.D.); Fenwick I at 2.


In Fenwick I at 16 we awarded an additional nine percent permanent partial impairment (PPI) rating for the employee's cervical condition, and temporary partial disability benefits from September 30, 1991, to May 19, 1992.  Presently, the employee claims penalties are due for several benefits the employer allegedly improperly withheld.  These issues will be discussed separately.


A.  Penalty for Dr. Marx's Cervical Rating.


On April 29, 1993, Ralph Marx, M.D., rated the employee's cervical condition at nine percent of the whole person.  He rated the employee's lumbar condition at seven percent of the whole person.  The defendants timely controverted Dr. Marx's rating claiming the impairment rating was unrelated to work, and was conducted pursuant to an unauthorized change of physicians.


The employee asserts he is entitled to a penalty on the entire 15 percent rating
.  The employee asserts the defendants' allegations are without factual or legal basis.  Further, the employee asserts the employer possessed no facts upon which to controvert Dr. Marx's cervical and lumbar ratings.


The defendants argue the employee is attempting to claim an impermissible "double" penalty based on Dr. Marx's rating.  The employee is seeking two penalties based on the nine percent rating, and has already been compensated for the lumbar condition.  The defendants assert they had a reasonable basis to controvert based on its belief that the employee changed physicians too many time.  Further, at the time of Dr. Marx's rating, the cervical condition had not been a significant issue, and Dr. Marx never addressed the question of the cervical condition's work relationship.


B.  Penalty For Dr. Smith's Cervical Rating.


On January 17, 1994, Dr. Smith rated the employee's cervical condition at nine percent of the whole person.  The defendants received this report on January 19, 1994.  The employee asserts the controversion regarding this rating was not filed until February 10, 1994, or 22 days after the defendants knew compensation was due.  The employee argues that, because he was neither paid within seven days, nor did the defendants controvert within 21 days, he is entitled to a 25 percent penalty on the nine percent rating for the cervical condition.  In Fenwick I we awarded the employee an additional nine percent impairment rating for his cervical condition.


The defendants argue they timely controverted PPI benefits as they signed the controversion notice on February 8, 1994, or 20 days after receiving Dr. Smith's report.  The defendants alternately argue that even though the controversion was not filed in our Fairbanks office until February 10, 1994, the controversion was still timely, as it was mailed either on February 8, 1994, or February 9, 1994.  The defendants rely  on 8 AAC 45.060(c) to support this assertion.


C.  penalty for Lumbar Rating.


On November 8, 1993, Shawn Hadley, M.D., also rated the employee's permanent partial impairment (PPI) for his lumbar condition at 12 percent of the whole person.  Although such a rating would normally require a payment of $16,200.00, on November 24, 1993, the defendants paid the employee $11,431.21, deducting $4,768.79
 for an alleged overpayment.  The defendants did not file a controversion notice regarding the deduction.


The defendants argue they reasonably believed they had made an overpayment, as they considered the employee medically stable as of May 16, 1991.  On May 16, 1991, Edwin Lindig, M.D., the employee's treating physician, saw the employee.  Dr. Lindig did not release the employee for work, and his May 16, 1991 report noted: "[C]heck next week regarding work," and "We are trying to get him back to work as soon as possible."


On July 16, 1991 George A. Brown, M.D., saw the employee.  Dr. Brown did not release the employee for work, and his July 18, 1991 report noted:  "Recommended continuing with repetitive and strengthening program."  On July 17, 1991, James M. Foelsch, M.D., saw the employee.  Dr. Foelsch noted: "At this time, he appears to have no functional deficits which would be dangerous in his job situation."


The defendants argue any TTD payments paid after medical stability should be characterized as PPI; thus the employer argues it properly reduced the PPI lump-sum payment after the employee was rated.  The defendants assert they discovered on April 15, 1994 that the medical records reflected the employee did not become medically stable until July 16, 1991.  One week later, on April 22, 1994, the employer paid the employee $4,768.79.  The defendants characterized the payment on the compensation report as a temporary total disability TTD payment.


D.  Penalty For Temporary Partial Disability (TPD).


In Fenwick I, we awarded TPD benefits from September 30, 1991, to May 19, 1992.  We ordered the amount due offset by the amount of unemployment insurance benefits the employee received during that period.


The employee argues the defendants never controverted TPD in this action, only TTD.  Further, the employee asserts that any contentions the defendants rely on in controverting TPD benefits are not supported by the record, or the Board's findings in Fenwick I.  The employee asserts our prior ruling should have a collateral estoppel effect, and our holding that "the employer . . . failed to present substantial evidence to rebut the employee's presumption of compensability" establishes the defendants' liability for a penalty.  Fenwick I at 11.


The defendants argue no penalty can be calculated as we made no specific award regarding TPD.  Further, the defendants raise, for the second time, several arguments from their unsuccessful, December 16, 1994 Petition for Reconsideration.  Primarily, the defendants rely on the fact that the employee received unemployment insurance benefits, asserting he was "medially stable," during the period for which we awarded TPD benefits.  The defendants argue they are unable to respond to the penalty issue when they are unsure of the amount of TPD owed under our decision in Fenwick I.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  Penalties.

A.  Penalty for Lumbar Rating

We first address the penalty for the lumbar rating.  The employee seeks a penalty under AS 23.30.155(e), which states:


If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.


Upon reviewing the medical records from May 9, 1991 to July 18, 1991,
 we find no evidence to support a conclusion that the employee reached medical stability by May 16, 1991.  thus, we find the defendants did not possess sufficient evidence to withhold $4,768.79 from the employee's PPI lump-sum payment.  We find the employee's entire PPI rating was due on November 15, 1993.  As the employee was not paid until April 22, 1994, we conclude the employee was not timely paid.  The defendants shall pay the employee a $1192.20 penalty ($4,768.79 X .25 = $1192.20).


B.  Penalty For D. Smith's Cervical Rating.


AS 23.30.155(d) provides in pertinent part:  "If the employer controverts the right to compensation the employer shall file with the board and send copies to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury or death."  (Emphasis added).  We find the defendants received Dr. Smith's cervical rating January 19, 1994.  We find the defendants' controversion was not filed with us until February 10, 1994, or 22 days after the defendants had knowledge of the PPI rating.  We find AS 23.30.155(d) requires a controversion must be filed with us on or before the expiration of 21 days, regardless of service to other parties.  Thus, we find the defendants' reliance on 8 AAC 45.060(b) to be misplaced.  We conclude the controversion was filed one day late.  Accordingly, we conclude the controversion was untimely, and the employee is owed a penalty under AS 23.30.155(e).


In Fenwick I, we awarded the employee additional PPI benefits based on the nine percent PPI rating for his cervical condition.  The employer shall pay the employee a $3,037.50 penalty of 25 percent on his nine percent PPI rating ($12,150.00 X .25 = $3,037.50).


C.  Penalty For Dr. Marx's Cervical Rating.


AS 23.30.155(e) provides in pertinent part: "There shall be added to the unpaid installment an amount equal to 25 percent of it."  (Emphasis added).  We find a penalty may be awarded only one for each installment of compensation not paid.  In this order we are awarding, in subsection (A) above, a penalty for the funds withheld from the PPI payment which was based on Dr Hadley's 12 percent lumbar impairment.  We find Dr. Marx's rating of the lumbar condition was for the same lumbar area as was Dr. Hadley's rating.  Because the penalty has already been assessed on the installment of PPI benefits, we conclude no further penalty is due.


In this order at subsection (B) above, we are awarding a penalty based on Dr. Smith's nine percent rating for the employee's cervical condition.  We find the employee is requesting a penalty based on Dr. Marx's nine percent rating for his cervical condition.  We find Dr. Marx's rating is for the same cervical condition as Dr. Smith's rating.  Because we have already assessed a penalty for the late payment of this PPI benefit installment, we conclude no further  penalty is due.  The employee's request for a penalty based on Dr. Marx's impairment rating is denied and dismissed.


D.  Penalty For Temporary Partial Disability (TPD).


In Harp v. ARCO Alaska, Inc., 831 P.2d 352 (Alaska 1992), the court stated the legal analysis for determining whether a controversion is filed in good faith.  At the time of controverting the employer must possess "sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits."  Id. at 358.


We find the February 19, 1992, and May 17, 1993 controversions which controvert TTD benefits after September 29, 1991 also controverted any potential TPD benefits.  We find, as we found in Fenwick I, the fact the employee applied for and received unemployment benefits, does not necessarily preclude payment of TPD benefits.  Id. at 11.  Nonetheless, for the purposes of determining the penalty issue, we find the employee attested on his applications for unemployment benefits he had no medical restrictions.  Further, we find the emploeyr relied on these applications and other medical releases in controverting the employee's TPD benefits.  We find the defendants had sufficient evidence to support the controversions.  We conclude the defendants controverted in good faith.  Acordingly, the employee's request for a penalty for his TPD award is denied and dismissed.

II.  Attorney's Fees and Costs.


AS 23.30.145 states in pertinent part:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries. 


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.  


We find the defendants resisted the employee's claim for penalties, and the employee retained an attorney who successfully prosecuted a portion his penalty claim.


As discussed above, the employee prevailed on his claim for a penalty on Dr. Hadley's lumbar impairment rating and Dr. Smith's cervical impairment rating.  According to the employee's affidavit of attorney's fees filed June 20, 1994, one-fourth of the time spent involved the penalty issues.  The total hours billed at $140.00 per hour equaled $182.00; one fourth of which equals $45.50.  Regarding a separate block of time, the June 20, 1994 affidavit states one-third of the time spent involved the penalty issues.  The total hours billed at $175.00 per hour equaled $6,329.00; one-third of which equals $2,109.67.


The employee also filed an affidavit of attorney's fees on July 25, 1994 claiming one-third of the time spend was on the penalty issue. The hours billed at $175.00 per hour equaled a total fee of $2,905.00.  Thus, one-third equals a $968.33 fee claimed.  According to the affidavits, the attorney's fees claimed for the penalty issue total $3,123.50.  We find no other affidavits relate to the penalty issues.


We find this claim was contested, complex and lengthy, requiring extensive discovery.  However, we find the employee was successful on two of the four penalty issues.  Based on our analysis of the nature, length and complexity of this claim, and the benefits to the employee, we find 50 percent of the amount claimed for attorney's fees on the penalty issue to be reasonable and necessary.  Thus, we conclude the defendants shall pay the employee $1,561.75 for attorney's fees.


In Fenwick I, we found $1,695.82 to be reasonable and necessary legal costs.  We awarded two-thirds of this amount for costs associated with the successful claims in Fenwick I.  (Id. at 15).  We find one-third of the costs attributable to the employee's claims for penalties, or the sum of $565.27.  We find the employee was successful on two of the four penalty issues.  We find 50 percent of the costs claimed on the penalty issue to be reasonable and necessary.  Thus, we conclude the defendants shall pay the employee $282.64 for costs associated with the penalty issue.


ORDER

1.  The defendants shall pay the employee a penalty of $1,192.20 for withholding funds from the permanent partial impairment benefits based on the rating by Dr. Hadley.


2.  The defendants shall pay the employee a penalty of $3,037.50 for untimely controverting permanent partial impairment benefits due for the employee's nine percent cervical permanent partial impairment rating by Dr. Smith.


3.  All other requests for penalties are denied and dismissed.


4.  The defendants shall pay the employee attorney's fees in the amount of $1,561.75, and costs totalling $282.64.


Dated at Anchorage, Alaska this 8th day of February, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot 


Darryl L. Jacquot,



Designated Chairman



 /s/ S.T. Hagedorn 


S.T. Hagedorn, Member



 /s Patricia A. Vollendorf 


Patricia A. Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of James Fenwick, employee/applicant; v. Price/Ahtna, J.V., employer; and National Union Fire Insurance Co., insurer/defendants; Case Nos. 9108227 & 9106128; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska this 8th day of February, 1995.



Brady D. Jackson III, Clerk
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     �The employee's brief asserts a penalty "is due for this 15% rating which has a $20,250.00 value."  Employee's Supplemental Brief on Penalty Issue at 5.  Dr. Marx's April 29, 1993 report states:  "Total of cervical and lumbar impairment totaled 16% of the whole person."


     �The employee also references a different amount, $4,768.80.


     �These dates encompass the time period for which the defendants withheld the employee's PPI lump sum payment believing the employee was medically stable, and they had overpaid TTD.


     �We note this amount is greater than the amount of $572.97 which the employee would receive pursuant to AS 23.30.145(a).







